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THE STANDING SENATE COMMITTEE ON LEGAL AND

CONSTITUTIONAL AFFAIRS 

EVIDENCE

OTTAWA, Thursday, December 3, 2009

The Standing Senate Committee on Legal and Constitutional Affairs, to which was referred Bill C-15, An Act to amend the Controlled Drugs and Substances Act and to make related and consequential amendments to other acts, met this day at 4 p.m. to give clause-by-clause consideration to the bill.

Senator Joan Fraser (Chair) in the chair.

The Chair:  Good morning, colleagues.  I see a quorum.  The first thing we will do this morning is dispose of a little housekeeping, if you do not mind.

There are two things.  I believe you have all received this piece of paper which lists things that have been received by the committee.  I will ask for two motions, the first that the written answer provided by Mr. John Conroy to a question we asked be appended to the committee proceedings.  Could I have such a motion? 

Senator Milne:  So moved. 

The Chair:  Moved by Senator Milne.  All in favour? 

Hon. Senators:  Agreed. 

The Chair:  Opposed?  Abstentions?  Terrific.

The second would be that all the other material listed on this piece of paper be filed as exhibits with the clerk of the committee.  Can I have that motion from somebody, please? 

Senator Joyal:  So moved.

The Chair:  Moved by Senator Joyal.  All in favour? 

Hon. Senators:  Agreed. 

The Chair:  Opposed?  Abstentions?  Carried.

That is one of the housekeeping bits.  The other, colleagues, is that you will recall that this committee was doing and needs to complete, when we can, a study of the DNA Identification Act.  That was a statutory review.  We have been interrupted in that study by the flood of government legislation.  Therefore, I am proposing, and the steering committee agreed, that we should extend the deadline for that from December 31 of this year to June 30, if the Senate so agrees.  Would you agree that I should make the motion in the Senate to extend the deadline?

Hon. Senators:  Agreed.

The Chair:  Done.  Okay.

Senator Milne:  That will still be too tight a deadline, I think.

The Chair:  We will try.  If you give yourself eternity as a deadline, then the work will never get done.  That is an important study, and there are so many developments in the field of DNA.  I feel guilty about the fact we have not got back to that.

Before we start talking about clause by clause, I will ask that any senator who has an amendment or amendments to propose give me a copy of those amendments and, indeed, circulate them to all members of the committee so that we have a sense of whatever package of material we will be looking at and can handle it in order.

Colleagues, as you see by your agendas, we are meeting this morning to conduct clause-by-clause consideration of Bill C-15, An Act to amend the Controlled Drugs and Substances Act and to make related and consequential amendments to other Acts.

Is it agreed that the committee proceed to clause-by-clause consideration of this bill?

Hon. Senators:  Agreed.

The Chair:  Opposed?

Senator Wallace:  Before we do proceed, could we have the amendments, if there are any?

The Chair:  Could we conclude this vote?  I will not call any further proceedings, and I certainly would not call for amendments, but at the moment we are just voting on whether we should proceed to clause by clause.  I heard a chorus of those in favour.  Opposed?  Abstentions?  Carried.

I have asked the clerk to collect and circulate copies of amendments that anyone will be proposing so that committee members will be in a position to understand what is before us.

Honourable senators, would you be willing to proceed with clause by clause consideration on the basis of the amendments you now have in your hands?  Understand that there is yet to come a proposition for an amendment concerning the review clause at the end of this bill.  Is that a reasonable way to proceed?

Senator Joyal:  It is a reasonable way to proceed.  When we arrive at clause 4 on page 5, we -- 

The Chair:  We distribute the amendment.  By that time, we will have it.  I know some senators have meetings that they are hoping to attend.  Therefore, if senators do not object, we will proceed.  Senator Wallace, is that agreeable to you? 

Senator Wallace:  Is it only the review clause that we do not have?

The Chair:  I am only talking about an amendment to the review clause.  To the best of my understanding, we have in our hands now all other proposals that will be made for amendments.

We can proceed. 

Shall the title stand postponed? 

Hon. Senators:  Agreed.

The Chair:  Shall clause one carry?  I see that someone is proposing an amendment to clause one, on pages one and two.

(French follows -- Senator Rivest -- Je pense que) 

(après anglais)

Le sénateur Rivest : Tout le monde a l’amendement. Essentiellement, est-ce que je dois lire l'amendement, il est assez long. 

La présidente : Oui malheureusement.

Le sénateur Rivest : Essentiellement pour que les gens se retrouvent,  l'amendement a deux objets, c'est de limiter la portée du projet de loi C-15 aux organisations criminelles dans le domaine de la drogue et, deuxièmement, le deuxième objectif essentiel de l'amendement que j'aimerais proposer, c'est de restreindre l'aire ou la définition spatiale de la référence qui est faite aux écoles.

C'est essentiellement l'objet. L'amendement se lit comme celui. Je propose que le projet de loi C-15 soit modifié à l'article 1:

A (à la page #, par substitution, aux lignes 7 à 23, et à la page 2, aux lignes 1 à 21 de ce qui suit:

A (dans le cas de substance inscrite aux annexes 1 ou II, mais sous réserve des alinéas A.1 et a3), un acte criminel passible de l'emprisonnement à perpétuité;

A.1 (dans le cas de substances inscrite aux annexes I ou II, si l'infraction a été commise au prof ou sous la direction d'une organisation criminelle au sens du paragraphe 467.1(1) du Code criminel ou en association avec elle, un acte criminel passible de l'emprisonnement à perpétuité, la durée de l'emprisonnement ne pouvant être inférieur à un an;

A.2 (dans le cas de substances inscrite aux annexes I ou II, si l'infraction a été commise selon le cas:

(i) à l'intérieur d'une école qui accueille principalement des personnes de moins de 18 ans, sur le terrain d'une telle école ou près de d'un tel terrain,

ii) à l'intérieur d'une prison au sens de l'article 2 du Code criminel ou sur le terrain d'un tel établissement,

iii) en ayant recours aux services d'une personne de moins de 18 ans pour la perpétration de l'infraction ou l’y a mêlé,

Un acte criminel passible de l'emprisonnement à perpétuité, la durée de l'emprisonnement ne pouvant être inférieur à deux ans;

A.3) dans le cas de substances inscrites à la» ;

B (à la page 2, par substitution, à la ligne 36 de ce qui suit: 

6. Pour l’application de l’alinéa 3 A.3) et de

La présidente : Avant de passer à la discussion et à l’explication, je dois proposer la motion formellement. Est-ce que vous me dispensez de la lecture.

(Chair : It is moved by senator Rivest that bill C-15 be amended)

(anglais suit)

 (Following French -- The Chair continuing -- la motion formalment.)

It is moved by Senator Rivest that Bill C-15 be amended in clause 1(a) on page one -- shall I dispense?

Hon. Senators:  Dispense.

(French follows -- The Chair -- Sénateur Rivest, c'est) 

(après anglais)

La president: Est-ce que vous voulez poursuivre sénateur Rivest?

Le sénateur Rivest : C’est un peu du jargon juridique de haut niveau. Essentiellement, il s’agit de limiter l'imposition de sentences minimales pour des trafics de drogue à vraiment -- et on devrait en faire la preuve selon la teneur de l’amendement – qu’il s’agit bien que l’accusé ou le prévenu fait partie d’une organisation criminelle.

Donc, cela élimine tout ce qu'on a évoqué dans les témoignages qu'on a reçus, des personnes, des petits trafiquants, et cetera. Et si l’objet et l'intention du gouvernement est vraiment de viser les associations criminelles, le sens de mon amendement restreint considérablement la portée du projet de loi en limitant cela aux organisations criminelles. C'est le sens du premier volet, si vous voulez, de l'amendement.

Le deuxième, c'est bien sûr la référence faite à la proximité d'une école où, dans le projet de loi qui nous était proposé, on décrivait d'une façon beaucoup plus large cette proximité. Et je la restreins vraiment, avec mon amendement, qu'aux personnes de moins de 18 ans, sur le terrain d'une école ou près d'un tel terrain, pour éviter des situations, comme on l'a vu hier lorsqu’un témoin est venu nous dire qu’il y avait un groupe de compassion installé dans un endroit où une école avait été construite, etc.

C'est le sens de l'amendement proposé à l'article 1. 

Encore une fois, essentiellement, deux objets : Le premier est de restreindre considérablement la portée du projet de loi aux organisations criminelles et preuve devra être faite devant les tribunaux que l'accusé ou les prévenus sont membres d'une organisation criminelle ; le deuxième, toujours à l'article 1, est de limiter toute cette notion qui était dans le projet de loi et dans le Code criminel sur la proximité d'une école.

(Le sénateur Wallace : Thank you, Madam Chair and senator…)
(anglais suit)

(following French – Sen. Rivest: sur la proximité d'une école.) 

Senator Wallace:  Thank you, Madam Chair and senator.

I want to make sure, in comparing your amendment to the bill prior to your suggested amendment, that I understand the difference.  I see that in your amendment you have deleted the reference to the use of or the threatened use of violence, that it would no longer form any part of the consideration under your amendment.

(French follows – Senator Rivest:  Non. Non…)

(après anglais)

Le sénateur Rivest : Non. Non, on supprime tous ces éléments. 

(Le sénateur Wallace : Despite the evidence we heard from many …)
(anglais suit)

 (following French – Senator Rivest: tous ces éléments.) 

Senator Wallace:  Despite the evidence we heard from many law enforcement officials and community leaders about violence, that would play no role in your amendment.  Violence would no longer be a criterion to be considered.  The use of a weapon would no longer be considered.

Senator Rivest:  No.

Senator Wallace:  So the issues around – 

(French follows – Senator Rivest:  C’est l’organisation criminelle…) 

(après anglais)

Le sénateur Rivest : C’est l’organisation criminelle, point.

(Sén. Wallace : Whether or not weapons are used …)

(anglais suit)

 (following French – Senator Rivest: point.) 

Senator Wallace:  Whether or not weapons are used, that would make no difference.

(French follows – Senator Rivest: Évidemment, la sentence pourra en tenir…)

(après anglais)

Le sénateur Rivest : Évidemment, la sentence pourra en tenir compte si c'est mis en preuve, mais pour l'aspect « peine minimale », c'est relié à une organisation criminelle. S'il y a usage de violence, d'une arme à feu et que la personne ne fait pas partie d'une organisation criminelle, le juge appréciera en raison de la jurisprudence établie.

(Sén. Wallace : In that example, one or two individuals who…)
(anglais suit)

 (following French – Senator Rivest: …jurisprudence établie.) 

Senator Wallace:  In that example, one or two individuals who were involved in drug trafficking and did not meet the definition of criminal organization, but were involved with weapons, violence, threat of violence, you would not want them to be captured.

(French follows – Senator Rivest:  Selon la teneur du Code criminel en ce…)

(après anglais)

Le sénateur Rivest : Selon la teneur du Code criminel en ce moment, comme cela se produit à tous les jours devant les tribunaux. Les gens ne faisant pas partie d'organisations criminelles et qui utilisent une arme à feu sont jugés selon les conditions et la façon dont le crime est commis.

(Le sénateur Wallace : The point with Bill C-15 is to impose …)
(anglais suit)

 (following French – Senator Rivest: …dont le crime est commis.)

Senator Wallace:  The point with Bill C-15 is to impose mandatory minimum sentences for these offences.  That would not apply here. 

(French follows – Senator Rivest: Exactement. La sentence minimale ne…)

(après anglais)

Le sénateur Rivest : Exactement. La sentence minimale ne s'applique qu'aux organisations criminelles ; c'est l'objet de mon amendement.

(Le sénateur Wallace : As well, you would delete the reference …)
(anglais suit)

 (following French – Senator Rivest: …l'objet de mon amendement.)

Senator Wallace:  As well, you would delete the reference to if a person was previously convicted of a designated offence, serve a term –

(French follows – Senator Rivest: Même réponse qu’antérieurement…)

(après anglais)

Le sénateur Rivest: Même réponse qu’antérieurement : Le code criminel actuel.

(Sén. Wallace : Thank you for this.  As you appreciate, looking …)

(anglais suit)

 (following French – Senator Rivest: …code criminel actuel.)  

Senator Wallace:  Thank you for this.  As you appreciate, looking at this quickly, I just want to make sure I am not overlooking something in comparing the two.

There seems to be a change involving if the services of a person under the age of 18 are involved in the commission of the crime – is there a change there?

(French follows – Senator Rivest:  Il a été mêlé…)

(après anglais)

Le sénateur Rivest : Il a été mêlé et il a disparu.

(Sén. Wallace : Again, the reference that appears …)

(anglais suit)

 (Following French – Senator Rivest: …il a disparu.) 

Senator Wallace:  Again, the reference that appears in the bill now with a view to reducing any opportunity for drug trafficking in or around schools and other areas that are frequented by persons under the age of 18, the current bill extends that protection beyond schools and talks about other areas.  We have had discussion around community centres, which could be picked up with the languages in the bill, but you would restrict that to schools. 

(French follows – Senator Rivest: Oui, parce que, en français…) 

(après anglais)

Le sénateur Rivest : Oui, parce que, en français, l’expression « tout autre lieu public » peut avoir un sens très large.  Comme on doit viser des cibles assez précises, mon amendement projette de restreindre cela aux écoles essentiellement, ou sur le terrain ou à proximité, et cetera, parce que « lieu public » peut représenter à peu près n'importe quoi.

(Sen. Fraser : Senator Carignan is already …)
(anglais suit)

 (following French – Senator Rivest: …à peu près n'importe quoi.)

The Chair:  Senator Carignan is already on the list.

Senator Wallace, are you now clear about what is proposed here?

Senator Wallace:  I have one final comment.  The purpose of Bill C-15 was to be comprehensive and cover a number of activities that many would think were the worst kind of activities involving trafficking.  However, the result of your amendments would be to dramatically reduce that, as I see it, by restricting violence and particular reference to firearms, which is a major problem.

(French follows – Senator Rivest: Oui, parce que, encore une fois, le Code…) 

(après anglais)

Le sénateur Rivest : Oui, parce que, encore une fois, le Code criminel continue de s'appliquer comme aujourd’hui, mais dans la mesure où les peines minimales sont introduites, c'est dans ce sens que, effectivement, mon amendement réduit la portée du projet de loi à l'égard bien sûr des sentences minimales. On les applique essentiellement aux organisations criminelles.

(Le sénateur Wallace : Thank you for that clarification.…)

(anglais suit)

 (following French – Senator Rivest: …aux organisations criminelles.)

Senator Wallace:  Thank you for that clarification.

(French follows – Senator Carignan: Je suis heureux, car les éléments…)

(après anglais)

Le sénateur Carignan : Je suis heureux, car les éléments de l'amendement retiennent quand même l'idée des peines minimales. Je pense qu’au niveau de l'objectif, c’est un aspect important. Par contre, l’expression « restreindre à une école ou au terrain de l'école » m’interpelle.

Je crois qu’il est facile d’imaginer un certain nombre d’endroits où il serait tout aussi odieux de s’adonner à des activités criminelles que sur le terrain d'une école. Je vous donne l'exemple d'une garderie où il pourrait se faire de la culture sans attirer les soupçons. D’ailleurs, nous avons été mis au fait, il y a deux semaines environ, de perquisitions de faux-billets dans une garderie à Montréal. Je pourrais mentionner également les maisons de jeunes comme lieu public.  

Je comprends votre philosophie quand vous précisez « lieu public normalement fréquenté par des moins de 18 ans », mais je trouve que ce serait ratisser large. Il y a les centres d'achat aussi, par exemple, ou des choses comme cela.  Je comprends votre idée, mais je pense que l'esprit de la loi vise que ce sont essentiellement des moins de 18 ans qui fréquentent ces lieux publics.

Bref, j'ai peur que l'amendement, tout en voulant corriger une incongruité, en crée d’autres. Avez-vous pensé aux cas des maisons de jeunes et des garderies?

Le sénateur Rivest : Sûrement. Mais le juge aura la responsabilité d’apprécier. En vertu du Code criminel actuel, si un acte criminel dans le domaine de la drogue se produit à l’égard d’adultes, c’est un élément du dossier auquel le prévenu est confronté. 

S'il le fait auprès des jeunes, le juge peut très bien apprécier que c'est plus répréhensible et devant un centre communautaire de jeunes, il en tiendra compte dans la sentence. Le sens de mon amendement est de restreindre cela sur l'école pour les sentences minimales.

Le sénateur Carignan : Quand on fait une loi, on donne des indices législatifs au juge afin qu'il exerce sa discrétion judiciaire. Si on ne prévoit pas une garderie ou une maison de jeunes, vous n'avez pas peur que le fait qu'on a prévu seulement le terrain d'une école, que le juge dans l'évaluation des facteurs aggravants dise : cela aurait pu être pire, cela aurait pu être une école, donc il donne moins qu'un an parce que le législateur ne l'avait pas priorisé comme étant un lieu de protection particulier?

Le sénateur Rivest : Peut-être, mais dans le sens contraire, si vous mettez tel que le projet de loi est fait, tout autre lieu public, quelle est l'indication ou l'orientation qu'on donne au juge? C'est terriblement large, c'est absolument sans limite. Mon amendement ne fait qu’enlever cela, le juge appréciera.

Le sénateur Carignan : Le deuxième point, c'est sur la question des bandes criminalisées. Ce qu'on a compris, en tout cas de ce que j'en connais de la preuve en vertu de l'article 461.1, il y a beaucoup de difficultés de preuve au niveau de la capacité de prouver l'organisation criminelle. C'est quand même un degré de preuve exigeant. On a des policiers qui ont témoigné à cet effet de limiter la portée seulement aux bandes criminalisées, aux organisations criminelles. Vous ne trouvez pas que cela va réduire de façon importante les cas où les procureurs de la couronne vont tenter de faire la preuve pour appliquer la sentence minimum compte tenu de la difficulté de prouver l'organisation criminelle, alors qu'ils pouvaient se rabattre avant à d'autres éléments dont le port d'une arme ou des éléments qui vont faciliter la preuve et diminuer les procès?

Le sénateur Rivest : Je reconnais la difficulté, effectivement, qui a été évoquée, mais une organisation criminelle, cela existe dans le code criminel, il y a moyen d'en faire la preuve, cela s'est fait dans de très nombreux procès. Et comme le ministre a indiqué que le sens de sa démarche était de viser les organisations criminelles, le sens de mon amendement c'est de demander au ministre d'être consistant avec le discours qu'il tient. L'autre élément c'était quoi, j’ai perdu le fil?

Le sénateur Carignan : Les éléments de perpétrer avec une arme.

Le sénateur Rivest : À mon avis, le code criminel actuellement y pourvoit, c'est un facteur aggravant que le juge peut apprécier comme il le fait actuellement. Tout cela est relié à l'idée d'une peine minimale.

La présidente : Sénateur Carignan je ne voudrais pas limiter le débat, mais il y a d'autres amendements qui nous attendent. Les principes sont très importants.

(Sén. Stratton : I try to understand the logic by having schools)

(anglais suit)

 (Following French -- The Chair -- sont tres importants.) 

Senator Stratton:  I am trying to understand the logic in having schools there.  If, by your logic, you would not include daycares, community centres or shopping centres, why would you include schools?  Why would you not put schools under the definition of “public space”?  Why schools?  I do not understand the logic.  I have young grandchildren who go to the community centre, and guess what? Drugs are trafficked there.  Drugs are also trafficked in other places, such as shopping centres?  Why not take schools out?

(French follows -- Senator Rivest -- D'abord sur ...) 

(après anglais)

Le sénateur Rivest : D’abord parce que dans les garderies, la raison pour laquelle on net pas les écoles, dans les garderies, il n’y a pas beaucoup de consommateurs de drogue, contrairement à ce qui peut se produire dans les écoles. Le restreindre à tout lieu public, c'est très large, l'objet du projet de loi encore une fois, c'est les peines minimales, ce qui ne fait pas en sorte que les dispositions du code criminel ne continuent pas de s'appliquer. Un juge, par exemple, compte tenu des circonstances près d'un centre communautaire de jeunes pourra évaluer comme il le fait actuellement selon sa discrétion. 

Il y aura quand même une indication pour les sentences minimales, étant donné que le problème social auquel on fait face est centré sur les écoles, allons- y, mettons un amendement restrictif sur les écoles. C’est exactement l’objet de mon amendement.

(Sén. Stratton : I understand what you are trying to do. I can’t understand)

(anglais suit)

 (Following French -- Senator Rivest -- comment les jeunes.) 

Senator Stratton:  I understand what you are trying to do, but I cannot understand your logic.

The Chair:  I think that particular disagreement is now clearly expressed on both sides. 

Senator Joyal:  I want to point something out to Senator Carignan. 

(French follows -- Senator Joyal continuing -- Si vous lisez ...) 

(après anglais)

Le sénateur Joyal : Si vous lisez le paragraphe qui réfère aux écoles dans le texte actuel du projet de loi C-15, à la page 2, de la ligne 8 à la ligne 13. 

(A) a commis l'infraction à l'intérieur d'une école, sur le terrain d'une école  ou près de ce terrain ou dans tout autre lieu public normalement fréquenté par des personnes de moins de dix-huit ans ou près d'un tel lieu,

Lorsqu'on dit « par des personnes de moins de 18 ans », ce qu'on vise essentiellement, c'est la population scolaire. Mais la population de garderie, à mon avis, n'est pas couverte par ce projet de loi, pas dans l'interprétation littérale que l'on doit faire de l'article en fonction de son objectif qui est l'école. On comprend que c'est l'école ou les lieux fréquentés par les jeunes qui vont à l’école. La garderie n’est pas couverte dans le texte actuel.

Le sénateur Carignan : On peut échanger là-dessus?

La présidente : Si on peut le faire de façon concise.

Le sénateur Carignan : Je pense que c'est couvert, on dit : ou tout autre lieu, c'est un ou disjonctif et non pas conjonctif. Cela nous permet de couvrir tout autre lieu pour les moins de 18 ans. La beauté, c'est que là enlève l'élément de l'école. On fait quoi quand l'école est fermée et que la municipalité occupe les gymnases à des fins de loisir et que le trafic se fait là? Est-ce que c'est couvert par école? Tandis que néanmoins, c'est couvert par tout autre lieu.

Le sénateur Joyal : Oui, mais cela ne couvre pas les garderies comme telles. Ce qu'on vise dans le texte. c'est vraiment la population d'âge scolaire.

Le sénateur Carignan : Si on prend pour acquis que la garderie est un lieu public et que c'est pour les moins de 18 ans.

La présidente : Je pense encore une fois qu'on a bien exprimé les deux points de vue. Sénateur Wallace le mot de la fin?

(Sén. Wallace : I want to clarify a point. Senator Rivest)

(anglais suit)

(Following French -- The Chair -- les deux points de vue.) 

Senator Wallace:  I wanted to clarify a point.  I thought that Senator Rivest suggested that Minister Nicholson's intention, or the department's intention, with Bill C-15 was to restrict it to criminal organizations.  I do not believe at all that is what the minister said.  Certainly there is a desire to target criminal organizations, and that is referred to in Bill C-15; however, it was never the intention to limit it to criminal organizations.  Obviously, there are other individuals with weapons, and there is violence and so on.  The intent of Bill C-15 is to expand the protection.

In the same sense, with Senator Stratton's point, I think the difference between your amendment and Bill C-15 is the extent to which the public would be protected, and in particular our youth.  Under Bill C-15, we would see the need to protect youth beyond simply a school, since there are many other areas that are frequented by youth.  I think that is the major difference. 

The Chair:  That is a point that we have explored.

Senator Wallace:  I think it is an important point that people should appreciate.

The Chair:  I do not dispute that.  Senator Wallace, these are important issues, but we have a long way to go on this bill.

Senator Wallace:  Important matters take time, Madam Chair.

The Chair:  I think the views have been well expressed on each side of this particular question.  Therefore, I will put the question.

Shall the amendment carry? 

Some Hon. Senators:  Agreed.

Some Hon. Senators:  Nay. 

The Chair:  In my opinion, the "nays" have it.  The amendment is defeated.  Shall clause 1 carry?

Senator Milne:  I have an amendment to clause 1 on page 2.  I move that Bill C-15 be amended in clause 1 --

(French follows, Senator Rivest, Est-ce que je peux demander un vote ...)

(après anglais)

Le sénateur Rivest :  Est-ce que je peux demander le vote sur l’amendement?

La présidente : Ce serait inhabituel, mais si les membres du comité veulent bien le faire.

(Sén. Stratton : You cannot go back.)

(anglais suit)

 (Following French)

Senator Stratton:  You cannot go back.  It is over.

Senator Milne:  Next time, ask earlier. 

I move:

That Bill C-15 be amended in clause 1, on page 2, by replacing lines 2 to 5 with the following:  

designated substance offence within the previous 10 years and served a term of imprisonment of one year or more for that offence, or

The Chair:  Thank you, Senator Milne.

(French follows, Chair continuing, Alors, it est propose par le senatrice Milne) 

(après anglais)

La présidente : Il est proposé par l'honorable sénateur Milne que le projet de loi C-15 soit modifié à l'article 1 à la page 2, par substitution aux lignes 3 à 5 de ce qui suit : 

Infraction désignée et purger une peine d’emprisonnement d’un an ou plus relativement à cette infraction.  

(Chair : Would you explain your amendment senator Milne?)

(anglais suit)

 (Following French, Chair continuing)

Would you explain your amendment, Senator Milne?

Senator Milne:  It is basically replacing the word "or" with the word "and" to ensure that both the conviction and the term of imprisonment must relate to the same offence and both must have occurred within the past 10 years.

The Chair:  And specifying the term of imprisonment.  The one year is also an addition.  Is there discussion?  

Senator Wallace:  We had considerable discussion yesterday, as we all remember, concerning that subsection.  Mr. Saint-Denis gave an extensive explanation of the current provision (d) in the bill.  I am wondering if perhaps Mr. Saint-Denis has had an opportunity to see the amendment.  I would be interested to hear his comments.  I say that because when we are talking about amendments to the Criminal Code, some are lawyers around the table, some are not, and even those that are lawyers are probably not qualified to be making amendments to the Criminal Code.  I would be interested to hear Mr. Saint-Denis' amendment.

The Chair:  This is an amendment to the Controlled Drugs and Substances Act.

Senator Wallace:  Indeed.  It feels like the Criminal Code.

The Chair:  Shall we invite Mr. Saint-Denis, who is in the room, to join us to the table?

Hon. Senators:  Agreed.

The Chair:  Mr. Saint-Denis, would you be willing come forward?  I did not say "happy." 

 Paul Saint-Denis, Senior Counsel, Criminal Law Policy Section, Department of Justice Canada:  Thank you.

Senator Wallace:  Mr. Saint-Denis, as you pointed out yesterday, you were closely involved in the drafting of the existing section that Senator Milne is proposing be amended.  Perhaps you might explain the difference you see between the current provision that is in Bill C-15 and as you interpret her suggested amendment.  What is the difference?

Mr. Saint-Denis:  It seems to deal with two different issues here.  The commission of an offence in the previous 10 years remains the same, and then it adds "and served a term of imprisonment of one year or more for that offence."  I am not sure exactly how that would work, quite frankly.  I am afraid I did not hear Senator Milne's explanation of what was intended here.  Could she perhaps repeat her explanation? 

Senator Milne:  It is that both the conviction and the term of imprisonment must relate to the same offence and both must have occurred within the past 10 years, which means that this would no longer apply to a person convicted more than 10 years ago or given a major sentence more than 10 years ago.

The Chair:  Mr. Saint-Denis, perhaps while you continue your reflections we might allow Senator Baker to make a comment, if you do not object, Senator Wallace.

Senator Baker:  To help Mr. Saint-Denis, we heard evidence that someone who is convicted of a designated substance offence means you are convicted of an offence that does not fall within 4(1), simple possession, and that the passing of a joint could constitute, under the act, trafficking.  Therefore, the way it is worded here in this bill, if someone were convicted of passing a joint, trafficking in marijuana, to someone else, they would fall within the confines of (d).  Therefore, the purpose of the amendment would be to change that so that it would not just be the passing of a simple joint, but it would be of a much larger offence that caused imprisonment for at least a year.

You are likely wondering why we did not simply put in, except as in (1)(a), this section would apply.  I imagine that is what is on your mind right now.  Why not import into that subsection (1)(a), which magnifies the amount of marijuana you would need to have in order to come within the boundary of the designated substance offence as it says right now in (d)?  Is that what is on your mind?

Mr. Saint-Denis:  It was not, but you raise an interesting element.  We are not thinking quite along the same lines.  This addresses a different kind of purpose.  Your example is a good one.  Someone gives a joint and therefore is theoretically committing a designated substance offence and is found guilty and then is convicted.  If that person is caught again and convicted of a subsequent designated substance offence, then (d) would apply, in which case the minimum penalty would apply to this individual.

By inserting this served a term of imprisonment of one year or more, you eliminate the individuals who are convicted of a designated substance offence and for who no imprisonment is served.  I think we all agree that, normally, passing one joint will not result in a term of imprisonment.  However, I do not think it agrees with the second part of (d), which proposes to deal with a person who served a term of imprisonment for a designated offence generally.  The idea being, as I explained yesterday, we wanted to ensure that the individuals who were being caught by the 10-year span were not being spared from a possible minimum penalty for a subsequent designated offence simply because they were in prison in the previous 10 years.  An individual, for instance, in the previous 10 years, let us say year 11 going back, is convicted of an offence and is then sentenced to eight years because there was a considerable amount of drugs involved or what have you, and he spent eight years in prison, and that brings him to roughly three years before the 10-year span.  If he leaves prison and commits another offence, we wanted the minimum penalty to apply to this individual because he would not have been free of convictions for a 10-year span.

Senator Baker:  Yes, but there is a word "or" separates those two sections.  That is the problem.

Mr. Saint-Denis:  We wanted to cover both situations and not use "and."

Senator Baker:  She is correct in the first instance.

Mr. Saint-Denis:  That is a qualification you can certainly bring about.

Senator Baker:  Would it have read better if it had simply said in 1. (1) at the beginning of the bill, "subject to  (a.1)"? 

Mr. Saint-Denis:  I do not think so.

Senator Baker:  Then this is the best way.

Mr. Saint-Denis:  Yes, to deal with that particular element of Senator Milne's concerns. 

(French follows -- Senator Carignan -- Si une personne est reconnue…) 

(après anglais)

Le sénateur Carignan : Si une personne est reconnue coupable ou a purgé une peine d'emprisonnement de moins d'un an, c'est donc que la situation était moindre. On va donc à l'article tel qu'il se lit dans le projet de loi. Dans le cas d’une deuxième infraction, par exemple, à l'intérieur de dix ans, on impose une sanction minimale d’un an. On apporte alors gradation dans les sanctions. 

En adoptant la modification que vous proposez, on dit vraiment « relativement à cette infraction ». Une personne déjà reconnue coupable d'une infraction pour laquelle elle a purgé un minimum d'un an, si elle est reconnue coupable au cours des dix années suivantes, celle-ci va de toute façon avoir au minimum un an.

J'essaie de voir comment ce projet de loi ajoute et respecte le principe d'une gradation des sanctions dans le cas d’une récidive. J'ai du mal à saisir le sens de l'amendement en tenant compte d’un objectif de gradation des sanctions.

La présidente : Je crois que la gradation des sanctions demeure, toutefois elle se trouve modifiée. Il reste une gradation de la sanction, mais elle n'est plus exactement la même que dans la version originale du projet de loi.

(Sen. Joyal: That was the point…)  (anglais suit)

 (Following French -- The Chair -- de projet du loi.) 

Senator Joyal:  That was the point I wanted to make.  If I may, Senator Carignan --

(French follows -- Senator Joyal -- En d'autres mots…) 

(après anglais)(Sén. Joyal)

En d’autres mots, si la personne a déjà été condamnée disons à six mois de détention, cet élément peut toujours être mis en preuve dans les représentations que la couronne peut faire sur le caractère criminel de cette personne. Le projet de fait en sorte que toute condamnation à une peine d’emprisonnement, quelle qu'elle soit, devient un élément qui oblige le juge. Dans le cas d'une peine antérieure de moins d'un an, le juge en tiendra compte également. Toutefois, cela ne déterminera pas automatiquement la peine d'un an. Voilà la nuance entre les deux points.

(Sen. Joyal: That is where the nuance remains…)

(anglais suit)

 (Following French -- Senator Joyal continuing -- entre les deux.)

That is where the nuance remains. 

The Chair:  Further discussion?

Senator Wallace:  The difference is that the objective of the bill is to take a stricter position on repeat offenders.  That is the point.  Those who do not get the message and want to continue to be involved in trafficking drugs, under Bill C-15, would serve a minimum punishment of one year.  Your amendment would water that down somewhat.

Senator Milne:  No.  My amendment keeps the minimum punishment of one year, but it ensures that it is for a second serious offence.

Senator Wallace:  Or an offence for which one year or more was served.  If someone served eight or nine months, it would not attract the mandatory minimum.

Senator Milne:  No.

Senator Wallace:  I think we understand the difference.  Thank you.

Senator Joyal:  It will be taken into account by the judge.  As I said to Senator Carignan, the Crown will take that as proof of someone that has previously offended under the Controlled Drugs and Substances Act, but in a minor way.  That is sure to be the position that the defence will take.

Senator Wallace:  If will be taken into account, but not in terms of mandatory minimums, only in terms of sentencing.

Senator Joyal:  Yes, exactly.  There may be other circumstances that the judge will want to take into account as well.  It will depend on the quantity of the drug that is the object of the designated offence.

Senator Wallace:  They are clearly two different ways of approaching the issue of repeat offenders.  The difference is obvious.

The Chair:  Shall the amendment carry? 

Some Hon. Senators:  Agreed.

The Chair:  All those in favour please say "yea."

Some Hon. Senators:  Yea.

The Chair:  All those opposed please say "nay."

Some Hon. Senators:  Nay.

Senator Wallace:  Could we please have a recorded vote?

The Chair:  Yes.  The clerk will call the roll.

Senator Fraser:  Abstain.

Senator Baker:  Yes.

Senator Carignan:  No.

Senator Carstairs:  Yes.

Senator Joyal:  Yes.

Senator Lang:  Nay.

Senator Mercer:  Yes.

Senator Milne:  Yes.

Senator Rivest:  Yes.

Senator Stratton:  Nay.

Senator Wallace:  Nay.

Senator Watt:  Yes.

Ms. Richardson:  We have seven yeas, four nays and one abstention.

The Chair:  Thank you.  The amendment is carried.  

Shall clause 1, as amended, carry?

Senator Joyal:  On division.

The Chair:  Carried on division.  

Shall clause 2 carry?

(French follows -- The Chair continuing -- Vous avez un amendement…) 

(après anglais)

La présidente : Vous avez un amendement, sénateur Rivest? On ne l'a pas reçu.

Le sénateur Rivest : Oui.

La présidente : S’agit-il de la clause 2? Le prochain amendement, d’après les documents que j’ai reçus, serait à la clause 3. Vous avez un amendement à la clause 2?

Le sénateur Rivest : Oui. Je ne sais pas où il se trouve et si j'ai des copies.

La présidente : Mes excuses à tous les honorables sénateurs.
Le sénateur Rivest : On peut peut-être suspendre et passer à la clause suivante,  le temps de faire des copies?

La présidente : On peut toujours revenir et rouvrir une clause avant de faire le vote final sur le projet de loi. C’est ce que je vous propose, honorables sénateurs, pour sauver du temps.  On n’a pas reçu l’amendement proposé.

(The Chair : I propose that we vote…)

(anglais suit)

(Following French -- The Chair continuing -- n'est pas reçu.)

I propose that we vote now on clause 2 as it stands.  If Senator Rivest wishes to return and propose an amendment, he can move that clause 2 be reopened.  This is a procedure we can do in committee before the final vote on whether the bill carries.  It is slightly unusual, but it would save us a little time.  I am willing to proceed that way if honourable senators are in agreement.  

Hon. Senators:  Agreed.

The Chair:  Shall clause 2 carry?

Senator Joyal:  On division.

Some Hon. Senators:  Agreed.

The Chair:  Carried.

Shall clause 3 carry?

Senator Joyal:  I have an amendment to clause 3.  The amendment involves the paragraph at the top of page 4.  I will read the amendment.  I move  

THAT Bill C-15 be amended in clause 3, on page 4,

(a) by deleting lines 1 to 4; and 

(b) by renumbering subparagraphs (ii) to (vi) as (i) to (v) respectively, and all cross references thereto.

The second paragraph is just renumbering.  The purpose of the amendment –

The Chair:  I have to put the motion.

(French follows – the Chair continuing – Il est propose par) 

(après anglais)(La présidente)

Il est proposé par le sénateur Joyal que le projet de loi C-15 soit modifié à l’article 3, à la page 4…

(Chair : Shall I dispense…)

(anglais suit)

 (following French – the Chair continuing – a la page 4)

Shall I dispense? 

Senator Joyal:   Dispense. 

The Chair:  Senator Joyal, if you would explain?

Senator Joyal:  Yes.  The purpose is to delete that first paragraph on top of page 4 that deals with minimum imprisonment for six months when the trafficking involves a number of plants that is less than 201 and more than 5.

I feel personally that it is a small quantity, and it is already covered essentially by the introductory phrase of section 7.  Section 7 already maintains that if a person produces a substance – i.e. marijuana – under that condition of designated offence, the person is still guilty.  

It leaves discretion to the judge to appreciate the circumstances in cases where the quantity is minimal.  We heard yesterday the context under which such a quantity can be produced in the case of the compassion clubs.

I feel that the production of marijuana is still an offence, according to the act.  It is still prohibited by the introductory sentence of section 7, and it leaves the discretion to the judge.  I feel that in the cases we have heard, especially with the objective of the bill, which is to limit or target the criminal organization and the usual dealers, that one is too harsh a sentence for the quantity involved.  

It maintains, as I say, the nature of the offence, which is criminal, but it leaves the discretion to the judge to impose a sentence within the context of the rest of the section in a more appropriate form.  That is the purpose of this amendment.

The Chair:  Just so I am sure I understand, your amendment would delete the mandatory minimum of six months, assuming that none of the aggravating factors apply, but would retain the mandatory minimum if the aggravating factors like public safety hazards and that kind of thing apply, is that correct?

Senator Joyal:  Absolutely.  All those other circumstances can be pleaded.  The Crown can still put into proof all the other elements, such as if a person was linked to a criminal organization, if the person has already been sentenced in the past and so on.  We are dealing here with production essentially.  

It will be up to the Crown to put forward those arguments, and for the judge to appreciate them in the sentence that he or she would have to impose under that offence.

As I say, the production is still criminal in the context of the Controlled Drugs and Substances Act, but it leaves the sentencing decision to the judge.  The judge could impose six months but he would not be compelled to impose six months.  That is the distinction between the two.

(French follows – Senator Carignan: Je suis un peu surpris par) 

(après anglais)

Le sénateur Carignan : Je suis un peu surpris de cet amendement. Selon moi, vous durcissez les peines. Vous êtes plus sévère que le projet de loi, ce qui me surprend un petit peu. Peut-être que j'ai mal compris, mais si vous supprimez les lignes 1 à 4, vous supprimez « à six mois si l'infraction est commise à des fins de trafic et que le nombre de plantes en cause est inférieur à 201 et supérieur à cinq », c'est exact?

Le sénateur Joyal : C'est ça.

Le sénateur Carignan : Et on laisse le reste du projet de loi comme ça, donc le ii) devient premier i), et on aura une peine minimale à neuf mois si l'infraction est commise à des fins de trafic dans l'une ou l'autre des circonstances prévues et que le nombre de plantes en cause est inférieur à 201. C'est la même chose. Si on a un plant ou quatre plants, ce sera neuf mois? 

Le sénateur Joyal : Oui.

La présidente : Si les facteurs d'aggravation sont présents.

Le sénateur Carignan : C'est simplement à cause des ajouts des facteurs d'aggravation?  

Le sénateur Joyal : Absolument. Le facteur d'aggravation...

(Sen. Joyal : It is for the purpose of trafficking...)

(anglais suit) 

 (following French – Senator Joyal continuing – le factor aggravation) 

It is for the purpose of trafficking.  It must be the object of trafficking.

(French follows – Senator Carignan: C’est parce que) 

(après anglais) 

Le sénateur Carignan : C’est parce qu’il n'y a pas de facteurs aggravants. 

Le sénateur Joyal : Exactement.

Le sénateur Carignan : C'est plus clair, merci.

(Chair : Senator Wallace, did I see you...) 

(anglais suit) 

 (following French – Senator Carignan: C'est clair, merci.) 

The Chair:  Senator Wallace, did I see you leaning in?

Senator Wallace:  Yes.  I just want to make sure I understand the consequence of the deletion.  With the amendment, if the number of plants is less than 201 and it is for the purpose of trafficking, which is the same as in (i) right now – that they all have to be for the purpose of trafficking – would your objective be to capture someone that is in possession of one plant?  If it is less than 201, that is from 1 to 201.

Senator Baker:  The factors in (3) would have to apply as well. Look at (3).

Senator Joyal:  In any of the factors set out in subsection (3) apply.

Senator Baker:  Those are the aggravating factors.

The Chair:  The aggravating factors, plus the purpose being trafficking.

Senator Wallace:  I know it is background and not necessarily completely relevant for our purposes, but my understanding was that the bill as originally presented in the house was amended; instead of starting at a level of one, it was changed to five.

Senator Joyal:  Yes.

The Chair:  Further discussion?  Shall the amendment carry?

Some Hon. Senators:  Agreed.

Some Hon. Senators:  Nay.

The Chair:  Those in favour will please say "yea."

Some Hon. Senators:  Yea.

The Chair:  Those opposed will please say "nay." 

Some Hon. Senators:  Nay. 

The Chair:  In my opinion, the "yeas" have it.

Senator Wallace:  Could we have a recorded vote on that, chair?

The Chair:  The clerk will call the roll.

Senator Fraser:  Not voting.

Senator Baker:  Yea.

Senator Carignan:  Nay.

Senator Carstairs:  Yea.

Senator Joyal:  Yea. 

Senator Lang:  Nay.

Senator Mercer:  Yea.

Senator Milne:  Yea.

Senator Rivest:  Yea.

Senator Stratton:  Nay.

Senator Wallace:  Nay.

Senator Watt:  Yea.

Ms. Richardson:  That is 7 yeas, 4 nays, 1 abstention.

The Chair:  The amendment is carried.  Shall clause 3 as amended carry?

Some Hon. Senators:  Agreed.

The Chair:  Opposed?  Carried, on division.  

I believe colleagues now have copies of the amendment that Senator Rivest wished to put to clause 2.  Senator Rivest, are you moving that we reopen clause 2 for consideration?

(French follows – Senator Rivest: Oui, si vous voulez) 

(après anglais) 

Le sénateur Rivest : Oui, si vous voulez, on peut aller à l'article 2.

(Chair : Shall we reopen clause 2...) 

(anglais suit)

 (following French – Senator Rivest: parler de clause 2.) 

The Chair:  Shall we reopen clause 2, colleagues? 

Hon. Senators:  Agreed.

(French follows – Senator Rivest Il est proposé…) 

(après anglais)

Le sénateur Rivest : Il est proposé :

QUE le projet de loi C-15 soit modifié à l'article 2, par substitution, à la page 2, aux lignes 43 à 46, et à la page 3, aux lignes 1 à 12, de ce qui suit :

« a) dans le cas de substances inscrites aux annexes I ou II, mais sous réserve des alinéas a.1) et a.2), un acte criminel passible de l’emprisonnement à perpétuité;

a.1) dans le cas de substances inscrites à l'annexe I, et ce, pourvu que la quantité en cause n'excède pas 1 kg ou à l'annexe II, si l'infraction a été commise au profit d'un ou sous la direction d'une organisation criminelle au sens du paragraphe 467.1(1) du Code criminel ou en association avec elle, un acte criminel passible de l’emprisonnement à perpétuité, la durée de l'emprisonnement ne pouvant être inférieure à un an; 

a.2) dans le cas de substances inscrites à ».

La présidente : Je pose la question.


(Chair : It has been moved by…)  (anglais suit)(prise de 1200)

(Following French, Chair continuing).

It has been moved by Senator Rivest that Bill C-15 be amended in clause 2, on page 2, by replacing lines 42 to 45 -- shall I dispense?

Hon. Senators:  Dispense.

The Chair:  I would draw to your attention, colleagues, that the French version of this motion refers to lines 43 to 46 while the English version refers to lines 42 to 45.  It is my understanding that the difference in numbers simply reflects the difference in the original text.

(French follows, Chair continuing, Explication, Senator Rivest ….)

(après anglais)(Sén. Rivest)

Je ne veux pas prolonger le débat. Essentiellement, c’est la même démarche, l'objet est de limiter la portée du projet de loi. Cette disposition de l'article 2 vraiment à une organisation criminelle. Alors, la portée est essentiellement l'objet de l'amendement.

(Chair : Is there discussion or amendments? Shall the amendment carried?)

(anglais suit)

 (Following French).

The Chair:  Is there discussion or comments?  Shall the amendment carry? 

Some Hon. Senators:  Nay.

Some Hon. Senators:  Agreed

The Chair:  Those in favour will say “yea.”

Some Hon. Senators:  Yea.

The Chair:  Nay?

Some Hon. Senators:  Nay.

The Chair:  In my opinion, the "nay"s have it.  The amendment is defeated.

Shall clause 2 carry?

Some Hon. Senators:  On division.

The Chair:  On division.

Shall clause 4 carry?  Senator Joyal, do you have an amendment to clause 4?  Is this the amendment you gave me in case some other amendment did not come through?

Senator Joyal:  That is it. 

The Chair:  We have copies, colleagues.  You will be glad to know we have copies.  Perhaps while it is being distributed, Senator Joyal, you could move the amendment.

Senator Joyal:  I move: 

That Bill C-15 be amended in clause 4, on page 5, by replacing lines 11 to 18 with the following:  

8.1(1)  On two occasions, within two years and five years respectively after this section comes into force, a comprehensive review of the provisions and operation of the Act, including a cost benefit analysis of mandatory minimum sentences, shall be undertaken by such committee of the Senate, of the House of Commons or of both Houses of Parliament as may be designated or established for that purpose.

(French follows, Chair :  Il est propose par le senator Joyal)

(après anglais)

La présidente : Il est donc proposé par le sénateur Joyal que le projet de loi C-15 soit modifié à l’article 4, à la page 5, par substitution aux lignes 13 à 20 de ce qui suit : 8.1.1 à deux reprises...

(Chair : Does everyone have a copy.)

 (anglais suit)

 (Following French).

The Chair:  Does everyone have a copy of this proposed amendment?  We are open for discussion.  Senator Joyal, could you explain your amendment? 

Senator Joyal:  It is more procedural than substantial in terms of the objective of the bill.  Section 8.1 provides for a review after two years, and we have heard repeatedly from expert witnesses that two years is too short a period to really be in a position to measure the impact, taking into account the time it takes to bring somebody to court, to get the decision to appeal, the level of appeal and so forth.  Within two years, we would not have a clear picture of the impact of the bill because it would be too short a period.  The police officer from Victoria testified on that basis, and I thought his arguments were compelling.  The first element of the amendment would be for Parliament to review the bill within two years and after five years so that we get a better appreciation of the impact and implementation of the bill. 

The second element of the amendment is that the section as it is printed does not give the Senate the opportunity to initiate the review.  According to the section as it is now, it is by such committee of the House of Commons, so the House of Commons can undertake a review, but the Senate per se cannot undertake a review.  It can undertake a review only if both Houses of Parliament decided to create a joint committee.  It is a reoccurrence of a situation we have found in the past.  When such reviews are proposed in the House of Commons, they always omit the Senate.  History tells us that the Senate undertakes those reviews more often than the House of Commons, because we have time to do it and the House of Commons is pressed by other kinds of amendments.  The amendment is to restore the capacity of the Senate to itself initiate the amendments.  That is the two purposes of the amendments I am proposing to section 8.1. 

Senator Wallace:  As I understand it, the purpose behind existing section 8.1(1) of the bill was to put on a rather tight leash the review of the impact of Bill C-15, and I think we would probably all agree it is better to do it in the shorter term than the longer term.  I am sure, as recognized by the Department of Justice, we will all learn something from this as it unfolds.  Because of that, the two years is what appears in the bill.  The result of that comprehensive review is impossible for us to say.  I do recall the evidence referred to.  However, I did not take from that that there would not be examples that would be relevant to a review of the bill within the two years.  Personally, I think it would be better to insist that it is reviewed in the shorter term, at the end of two years, and then it would be a matter, depending the result of that, of what further reviews would be undertaken.

As for the reference to the review being initiated by the Senate, this bill has passed first through the house.  I do not think it is unreasonable for the house to feel a responsibility to initiate the review, but again, as the bill does say, it could involve, and I am sure it would involve, both the Senate and the house.

Senator Baker:  I believe that if Senator Wallace checked, I am sure he would find that this provision was initiated in the bill by the Liberal and NDP members of the committee of the House of Commons and was not in fact a government provision when the bill was originally introduced.  That is my understanding.

The Chair:  Is that an accurate recollection of events, Mr. Saint-Denis?

Mr. Saint-Denis:  Yes, that is an accurate recollection.

Senator Baker:  I do not know if Senator Wallace wishes to put forward his support for the Liberal and NDP amendment.

Senator Wallace:  It is encouraging to see that democracy is alive and well.  If good ideas are brought forward, regardless of where they originate, we should seize upon them, and I am glad the government recognized that.

Senator Baker:  For people who were not here, and Senator Wallace alluded to it and so did Senator Joyal, several witnesses pointed out that the two-year period of time was not adequate for prosecutions under the Controlled Drugs and Substances Act.  One witness verified that he was into the sixth year, and they were just at the point of voice identification.

The defence lawyers we heard from and Ms. Joncas also verified that the two-year provision was much too short and that pre-trial arguments take up to three and four years.  This amendment put forward by Senator Joyal brings an air of reality into the provision.

(French follows, Senator Carignan -- ma question c'est .....).

(après anglais)

Le sénateur Carignan : Ma question s'adresse à M. Saint-Denis. J'essaie de voir la conséquence légale du non respect de cet article. J’essaie de voir quelle est la sanction juridique d’un non respect d’un article de ce type dans un premier temps.

Dans un deuxième temps, malgré le fait que je suis ici que depuis très peu de temps, je crois comprendre que les comités sénatoriaux peuvent proposer de faire l’étude de certains sujets qu’ils jugent à propos. Ce pourrait être une étude que le Sénat pourrait initier sans obligation.

M. Saint-Denis : La procédure parlementaire n’est malheureusement pas mon domaine. Vous avez raison de dire que le Sénat peut, de son propre chef, initier certaines études. En ce qui concerne le défaut de respecter cette disposition, je ne crois pas que des sanctions soient prévues.

(The Chair: For purposes of clarification…)

(anglais suit)

(Following French -- Mr. Saint-Denis -- soient prévues.) 

The Chair:  For purposes of clarification, I might observe that there are too many occasions when a statutory review, although it has been written into a bill, does not occur within the deadline.  However, writing it into a bill obviously increases significantly the chance that the review will occur.  It is almost habitual for the Senate to write into these review clauses the possibility for a Senate committee to conduct a review if the House of Commons has omitted to mention a Senate committee.  That is not an innovation, nor is the existence of a review clause, but there is no sanction I am aware of.

That was background more than anything else. 

Senator Milne:  I was only intending to emphasize the point that Senator Fraser made.  For at least the last 10 years, when the House of Commons has had a review clause in a bill, the Senate has always insisted on being part of that review clause.  We have amended many bills in this manner.

Senator Stratton:  The issue here is that if Parliament -- including the Senate -- decides to review this bill, it is not limited that it shall be done only in year two.  It can be done in year three, four, or five.  That is our choice and the choice of the House of Commons.  

I view this as substantial within the existing clause.  It covers that and leaves the option open for further review in three, four or five years or no review in two years, but a review at other junctures by both houses.

Senator Joyal:  I remember the debates we had when we passed the DNA bill.  It was breaking new ground more than 10 years ago.  When the bill came to us, considering that it was moving into "unknown territory," we wanted to reappraise the impact of the bill after a time.  Therefore, we introduced that clause although it was a Liberal majority in the House of Commons at that time.  We amended the bill and introduced that obligation to review it.  We reviewed it and the House did not review it.  

I say this for the benefit of our new colleagues around the table.  We usually get -- and I turn to Senator Milne -- all the bills that have obligations for a review at the beginning of their implementation and determine which we will prioritize.  It is part of our agenda planning at this committee since most of those reviews are untaken by the Standing Senate Committee on Legal and Constitutional Affairs.  It is an important element for us.  

We have heard many experts speak about the impact of mandatory minimum sentences.  We understand the deterrence objective of the government and the objective of the bill to fight against criminal organizations and the reduction of drug consumption, et cetera.  We will certainly want to measure those impacts.  The witnesses we heard have called upon us to extend that review to ensure we get real results.  Those reviews are very important when we find ourselves in a situation where the objective of the bill, its impact and the criminal reality are challenged.

In regard to ensuring the Senate is in the picture, I turn to Senator Carstairs.  If my memory if correct, I think we did this eight times in the past.  Each time the House of Commons introduced such an amendment and it comes to us, they forget about us because that is their privilege.  However, we are one house of Parliament, which includes two houses.  We have always restored our status and we do this regularly, whatever government is in power.  I do not know how many times I have done this against my own government. 

Senator Carstairs:  Too many.

Senator Joyal:  Senator Carstairs did not love me for doing this at the time.  I think both sides of the Senate have always voted in favour of it on the whole because we wanted to maintain the status of the Senate in the review of those important bills.

(French follows -- Senator Carignan -- Pour les motifs que vous venez…) 

(après anglais)

Le sénateur Carignan : Pour les motifs que vous venez d'avancer, à mon avis, on ne devrait pas adopter cet amendement. Je ne crois pas qu'on puisse lier la discrétion future du Sénat ou des comités du Sénat à une priorisation qui devra se faire dans deux ou trois ans. Des projets de loi très importants seront probablement retardés par l'étude d'un état de fait qui se fera peut-être six mois ou un an plus tard, compte tenu de la gestion qui s’effectuera des comités du Sénat.

Le sénateur Joyal : Lorsqu'un projet de loi du gouvernement est renvoyé à ce comité, il a préséance sur toute autre étude du comité. On suspens alors l’étude d’un autre projet de loi pour accorder priorité au projet de loi gouvernemental. C'est la façon de faire.

Le sénateur Carignan : Son effet est donc inutile finalement?

Le sénateur Joyal : Pas du tout. D’ailleurs, nous avons, par le passé, révisé des projets de loi – on peut penser entre autres à la Loi sur les empreintes génétiques. Ces révisions ont été très importantes pour les amendements qui furent ensuite apportés au projet de loi.

La présidente : Je crois que nous avons bien établi nos positions.

(The Chair: Shall the amendment carry…)

(anglais suit)

 (Following French -- The Chair -- etablié nos position.) 

Shall the amendment carry?  

Some Hon. Senators:  Agreed.

Some Hon. Senators:  No.

The Chair:  We shall have a recorded vote.  The clerk will call the roll. 

Senator Fraser:  Not voting.

Senator Baker:  Yes.

Senator Carignan:  No.

Senator Carstairs:  Yes.

Senator Joyal:  Yes.

Senator Lang:  No.

Senator Mercer:  Yes.

Senator Milne:  Yes.

Senator Rivest.  Yes.

Senator Stratton:  No.

Senator Wallace:  No.

Senator Watt:  Yes.

Ms. Richardson:  We have seven yeas, four nays and one abstention.

The Chair:  The amendment is carried.  

Shall clause 4, as amended, carry? 

(French follows -- Senator Rivest -- J'avais distribué copie…) 

(après anglais)

Le sénateur Rivest : J'avais distribué copie d’un amendement. Ma préoccupation était sensiblement la même que celle dont faisait l’objet l’amendement proposé par le sénateur Joyal. Par conséquent, je n'ai aucun amendement à proposer à cet article.

La présidente : Cela simplifie nos travaux.

(The Chair : Shall clause 4 carry…)

(anglais suit)

(following French -- The Chair continuing -- …cela simplifie nos travaux)

Shall clause 4, as amended, carry?

Some Hon. Senators:  Agreed.

Some Hon. Senators:  On division.  

The Chair:  Carried, on division.

Shall clause 5 carry?

Le sénateur Rivest : Je propose que le projet de loi C-15 soit modifié…

La présidente : Est-ce que nous avons votre amendement, Sénateur Rivest? 

Le sénateur Rivest: Je crois que oui. 

Je propose que le projet de loi C-15 soit modifié à l'article 5, à la page 6, par substitution, à la ligne 10, de ce qui suit : 

a) personne qui complète un programme… 

La présidente : Sénateur Rivest, encore une fois nous n’avons pas reçu cet amendement.

Le sénateur Rivest : Non?

La présidente : Non. 

(Présidente: I have just been handed a very short amendment...)

(anglais suit) 

 (following French – the Chair continuing – Non.)

I have just been handed a very short amendment.  Senator Rivest, perhaps, since I believe Senator Watt also has an amendment to clause 5, might we discuss his amendment while yours is being distributed? 

(French follows – the Chair continuing – Moi je l’ai mais les sénateurs)

(après anglais) (présidente)

Moi je l’ai mais les sénateurs ne l'ont pas encore reçu. Avez-vous un autre amendement à l’article 5 ? 

Le sénateur Rivest : Oui.

La présidente : Est-ce que nous avons reçu et distribué cet amendement? Sénateur Rivest, vous pouvez remettre une copie de votre deuxième amendement à l'article 5 à la greffière et nous allons en assurer la distribution. 

(Présidente: Meanwhile, Senator Watt, do you have an amendment...) 

(anglais suit) 

 (following French – the Chair continuing – allons en assurer la distribution) 

Meanwhile, Senator Watt, do you have an amendment to propose to clause 5? 

Senator Watt:  I do have an amendment.  It is a straightforward one, I believe.

I move

THAT that Bill C-15 be amended in clause 5, on page 6, by adding after line 9 the following:

(6) The court is not required to impose a minimum punishment of imprisonment if it satisfied that 

(a) the person to be sentenced is an aboriginal offender;

(b) the sentence would be excessively harsh because of the offender's circumstances; and

(c) another sanction is reasonable in the circumstances and available.

(7)  If, under subsection (6), the court decides not to impose a minimum punishment, it shall give reasons for that decision.

The Chair:  Senator Watt, would you care to explain your proposal?

Senator Watt:  I will try.  This is an amendment that I have put forward, which is a pretty straightforward amendment that is based on what we have heard from the witnesses.  I do believe every one of our colleagues here on both sides has heard the witnesses indicating that there is a high number of Aboriginals in the provincial and also the federal penitentiaries.

There was also some worry, when we dealt with Bill C-25, about the removal of the discretion of the judge.  I am trying to think, in looking forward, how the Aboriginal person would be dealt with by the judge.  

We do not want the judge to automatically use the mandatory sentence.  We felt that it was necessary for the judge to be able to have some say on the matter of how that person will be dealt with in terms of being given a sentence.  I am not sure whether it makes it clear enough.  If not, I would suggest that maybe the legal minds can also step in to provide a clearer explanation than I can.

Senator Milne:  Senator Watt, if I may ask you, is this then re-establishing the judge's discretion when he is sentencing Aboriginal people?

Senator Watt:  That is correct.

The Chair:  Discussion? 

Senator Stratton:  I agree completely with the senator that it is a disproportionate number.  However, in my view, this is not an appropriate way to deal with the problem.  It has got to be through education of the young Aboriginal individuals.  As you know, I believe firmly in that, and to help them in every way possible.

My concern is that it may exacerbate the problem with gangs.  You are doing an exclusionary practice and that, to me, could make the situation much worse than it already is.  I have a real concern about that.

I think that needs to be seriously considered.  If we are going after gangs, to be exclusionary will cause serious problems, I believe.

Senator Watt:  Let me respond to the first part that my colleague has indicated.  I fully agree with you that education is an avenue that we should take.  I share that view with you and I am also happy to hear what you have indicated on this matter.

However, on the other part, the gangs issue, I will leave that to Senator Joyal to respond to that aspect, if he wishes.

The Chair:  I would be happy to turn the floor over to him, but I believe before we do that, Mr. Saint-Denis may have a point to make that might help us in our deliberations, if that is agreeable to you, Senator Watt? 

Senator Watt:  Yes, please go ahead.

Mr. Saint-Denis:  Thank you.  I look at 6(a) and that is fairly easily circumscribed as a category of offender, but 6(b) offers no direction or parameters for the court.  I am not saying there should not be something like that, but I am saying that it is very open as to what "harsh" may be.  It opens the door to significant discretion, if that is the best way to put it.

I want to make it clear also that (b) is in relation to the Aboriginal offender.  It is not as an alternative.

The Chair:  That would be covered, would it not, by the fact that the structure here is that the conditions to be met include (a), (b) and (c)? 

Mr. Saint-Denis:  That is correct.  I wanted to make sure that was understood. 

Senator Joyal:  Essentially, the Criminal Code already provides in the sentencing recognition of the status of Aboriginal people.  It is 718.2(e).

Whatever is the criminal offence in the code, be it criminal organizations, murder – think about the most serious crime – they still have a status under the code whereby the judge has to take into account that they are Aboriginal people.  That is an amendment that was brought to the code and exists under sentencing principles.

This amendment circumscribes 718(e) in relation to drug offences because the way that 718 recognizes the status of Aboriginal people is much broader.  With this kind of labelling that we have now proposed by Senator Watt, it is much more circumscribed.  There has to be another sanction reasonable and available, which might not be the case because of the situation we have seen with the drug court might not be available.  It might be a good option, but it might not be available in the territory where the person is brought to court.

It is the same with the evaluation of the harshness of the sentence and the various circumstances.

In fact, it circumscribes what we already have in the code.  However, by imposing minimum sentences we remove the application of the code.  We are restoring the application of the code but in a much more circumscribed and defined way.  That is the way I read this article.

Senator Stratton:  I stand by my original statement.

Senator Lang:  I have a lot of difficulty with this section from the region of the country that I come from.  It certainly brings in certain implications on a day-to-day basis in these small communities where people dealing in drugs could be treated differently even if they had committed the same offence, the way I read it.

In many of our communities in the Yukon -- and I think Senator Watt is probably aware of this -- there is a good sized First Nations population intermarried throughout the community.  I think that goes for many of the provinces as well.  We would be going in the wrong direction to bring in a section like this, especially in view of the seriousness of the situation we face.  It is not just in these big cities; it is in small communities.  Drug use is a scourge on our society and is becoming more and more evident in our First Nation communities.  Why we would treat someone who knowingly is flaunting the law, knowingly providing drugs to young people for their own personal gain and say they perhaps would be dealt with differently and would not have a mandatory sentence? 

The situation we face now is where we have young people dealing in drugs and view the courts and the judicial system with disdain.  There is no fear or respect.  One of the reasons is there is very little -- if no -- penalty.  I think that must be changed.  It is clearly evident in this bill.  That is why this bill is here.  Society is saying, if you commit the crime there will be a penalty.  There will be a penalty and it will be administered.

For example, the other day I was informed that in one of the First Nation communities there is a sign that says the community is drug free, and within half a block there is a known drug house.  The people in that community know it and they laugh at that sign.  That is wrong.  It is wrong for our society.  

I think we are abrogating our responsibilities if we do not come down hard on this trafficking.  Thank you.

(French follows - Senator Carignan:  Je crains un effet...) 

(après anglais)

Le sénateur Carignan : Je crains un effet pervers à cet amendement. On a vu des présentations où on connaît la capacité d'adaptation des bandes criminalisées. L'exemple qui me vient toujours, c'est la confiscation des biens dans des cas utilisés à des fins de trafic ou de production. Ils prennent des maisons mais les hypothèquent au maximum, de façon à ce que s'ils sont saisis, il n’y a pas vraiment de perte. Je crains qu'une adaptation des bandes criminalisées cible les Autochtones pour mettre une pression sur eux pour qu'ils les incitent à faire du trafic ou de la production, puisqu’ils ne seraient pas soumis aux peines minimales et qu'ils augmentent donc les incitations et les pressions sur des groupes qui sont déjà vulnérables. Donc je pense que la solution de la problématique est réelle au niveau des Autochtones, bien plus d'investir dans le traitement, la prévention plutôt que dans une distinction prévue dans la loi.

(Sén. Wallace : Having sat through the evidence)

(anglais suit)

 (Following French - Senator Carignan -- distinction dans the loi.) 

Senator Wallace:  Having sat through the evidence of the various witnesses we have heard from and describing the circumstances of our Inuit and First Nations population, there is no question that there are special circumstances that must be addressed.  There have been attempts to address them, as I understand it, from the information provided by the Department of Health, Public Safety and the Department of Justice, but there is no question there is more work to be done.

With the existing present section that grants potential relief from the mandatory minimum provisions, if the person convicted participates in a drug treatment court or another provincial/territorial program and successfully completes it, as we know, the mandatory minimum would not apply.  We have all heard that the availability of those services and facilities varies across the country.  There certainly is work to be done in the North to provide those facilities.

From what we have heard, it is well recognized by the government that more money must be and is being invested to provide those types of treatment facilities that would provide relief for offenders from the implementation of mandatory minimums.  In particular, in 2009 there has been a further $100 million over five years that has been committed for that very purpose.

The Chair:  Senator Wallace, I do not dispute the importance of what you are saying but the clock is ticking now quite loudly.   

Senator Wallace:  I am getting to the end of it.  It is an important issue.  I hear what you are saying.  We must ensure we are doing the right thing for our Aboriginal people.

The Chair:  It is of concern to us all.

Senator Wallace:  There is new money in 2009 -- $100 million over five years -- dedicated to addressing these treatment issues, in particular for First Nations, Inuit, as well as our youth offenders.  The ultimate idea must be to get people away from drugs.  That is an obligation.  Our government must provide those facilities.  I believe they are addressing that and will continue to increasingly invest money to do that.

The Chair:  We are to assume that you are opposed to the amendment.   

Senator Baker:  The present provision in the code that asks, in judicial determinations on sentencing, that all other sanctions other than imprisonment be considered in sentencing with particular attention to the circumstances of Aboriginal offenders was brought in when I was a member of the House of Commons.  I recall the decision of the Supreme Court of Canada that spoke about systemic discrimination.  

When the amendment was brought in at that time, the statistics showed two provinces where six out of ten persons in jail were Aboriginal.  That particular measure we brought in then, if you look at it today -- as Senator Watt has pointed out -- in one province eight out of ten in jail are Aboriginal persons.  That is nine times the percentage that should be if you took the population as a whole in prison.

This amendment put forward by Senator Watt is an amendment that allows for judicial discretion in that the judge will decide.  Is this excessively harsh in the circumstances?  Is there another sanction reasonable in the circumstances and available?  If it is not available, there are six drug treatment courts in Canada in six cities.  The minister said we do not have any anticipation of increasing that number.  They are Superior Court judges paid for by the federal treasury.  He stated categorically that they have no intention of extending those courts.  In the circumstances, this will reiterate what is already in the Criminal Code after the imposition of these minimum sentences, so I support his amendment.

Senator Carstairs:  Very briefly, I come from a province where up to 70 per cent of the inmates are Aboriginal.  I come from a province where, in the northern part, there is no drug court, nor is there a single drug treatment program.  Therefore, I think that it is essential that special provision be made.  

I would remind colleagues at this table that the statement that the court is not required is the most important aspect of this amendment.  It does not mean the court cannot impose; it says the court is not required to impose.  I support the amendment, clearly.

The Chair:  Thank you.  Proceeding to the vote, shall the amendment carry?

Some Hon. Senators:  Nay.

Some Hon. Senators:  Yea.

The Chair:  All in favour?

Some Hon. Senators:  Yea.

The Chair:  Opposed?

Some Hon. Senators:  Nay.

The Chair:  In my opinion, the "yea"s have it.  The clerk will call the roll.

Senator Fraser:  Not voting.

Senator Baker:  Yes.

Senator Carignan:  No.

Senator Carstairs:  Yes.

Senator Joyal:  Yes.

Senator Lang:  Nay.

Senator Mercer:  Yes.

Senator Milne:  Yes.

Senator Rivest:  Yes.

Senator Stratton:  Nay.

Senator Wallace:  Nay.

Senator Watt:  Yes.

Ms. Richardson:  Seven "yea"s, four "nay"s, one abstention.

The Chair:  The amendment is carried.  Senator Rivest, you said you wanted to propose other amendments?

(French follows, Senator Rivest :  Oui, j'ai deux ...)

(après anglais)

Le sénateur Rivest : J’avais deux autres amendements.

(Sén. Stratton : Are these all the amendments)

(anglais suit)

 (Following French)

Senator Stratton:  Are these all the amendments now?  Is anyone bringing forward anything further?

The Chair:  It is my understanding that this is now all.

(French follows, Senator Rivesat :  J'avais deux amendments ....)

(après anglais)

Le sénateur Rivest : J’avais deux amendements, un que j’aurais retiré. C'était la question où le juge devrait apprécier si une personne avait suivi avec succès, personne ne semblait savoir ce que cela voulait dire, cela ne m'apparaît pas important, je ne le présenterai pas.

La présidente : Vous n'allez pas le proposer.

Le sénateur Rivest : Oui. Le dernier amendement me paraît plus important. Il est assez substantiel. Je dois le lire avant.

Que le projet de loi C-15 soit modifié, à l'article 5, à la page 6, par adjonction, après la ligne 11, de ce qui suit : 

 « (6) Le tribunal n'est pas tenu d'imposer une peine minimale d'emprisonnement s'il est convaincu que cela entraînerait l'infliction :

Soit d’une peine cruelle ou inhabituelle;

Soit d’une peine excessive;

D’une peine susceptible de déconsidérer l’administration de la justice

(7) S’il décide, en application du paragraphe (6), de ne pas imposer une peine minimale d’emprisonnement, le tribunal motive sa décision.

(8) Malgré le paragraphe 730.1 du Code criminel, le tribunal qui en application du paragraphe (6) inflige une peine à une personne déclarée coupable d’une infraction à la présente loi, peut, s’il considère qu’il y va de l’intérêt véritable de la personne, sans nuire à l’intérêt public, au lieu de la condamner, prescrire une ordonnance qu’elle soit absoute aux conditions prévues dans l’ordonnance rendue aux termes de l’article 730 de cette loi.

Essentiellement, c'est un amendement qui a pour objet de redonner en tout état de cause, sur les principe mêmes de la Charte des droits qu'on réaffirme, la discrétion au juge d'appliquer et de rendre un jugement et d'imposer une sentence conforme aux circonstances, bien sûr, à la nature du crime, à l'individu, et à la personne et non pas d'une façon générale, comme malheureusement le système de sentence minimale l'impose.

La présidente : Merci beaucoup, il est donc proposé par le sénateur Rivest que :

(Chair : That bill C-15 be amended in clause 5 page 6)

(anglais suit)

 (Following French, Chair continuing)

That Bill C-15 be amended in clause 5 on page 6 by adding after line 9, the following -- shall I dispense?

Some Hon. Senators:  Dispense.

The Chair:  Discussion? 

Senator Baker:  I would just like to point out that I do not think there is anything extraordinary in the amendment that suggested it repeats cruel and unusual punishment, the section of the Charter.  It says would bring the administration of justice into disrepute.  That is one of the subsections of section 24, which is either a judicial stay of proceedings or to exclude evidence at trial.  I do not find anything extraordinary about this, but it asks us to respect the Charter of Rights and Freedoms in the imposition of minimum sentences.

The Chair:  Senator Joyal, are you looking at me? 

Senator Joyal:  Senator Baker made the arguments that I was to propose.  There is nothing new there.  It is the essential elements of the charter in relation to the part devoted to the administration of justice.

The Chair:  Shall the amendment carry?

Some Hon. Senators:  Agreed.

Some Hon. Senators:  Nay.

The Chair:  In my opinion, the "nays" have it.  The amendment is defeated.  

Shall clause 5, as amended, carry?

Some Hon. Senators:  Agreed.

An Hon. Senator:  On division.

The Chair:  Carried, on division.  Shall clause 6 carry?

Hon. Senators:  Agreed.

The Chair:  Opposed?  Abstentions?  Carried.  Shall clause 7 carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.  Shall clause 8 carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.  Shall clause 9 carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.  Shall clause 10 carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.  Shall clause 11 carry?

Hon. Senators:  Agreed. 

The Chair:  It is agreed.  Shall clause 12 carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.  Shall clause 13 carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.  Shall clause 14 carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.  Shall clause 15 carry?

Hon. Senators:  Agreed.

The Chair:  Shall the title carry?

Hon. Senators:  Agreed.

The Chair:  Shall the bill carry, as amended?

Senator Milne:  On division.

The Chair:  Carried, on division.  Does the committee wish to consider appending observations to the report?  No.  Is it then agreed, colleague, that I report this bill, as amended, to the Senate?

Hon. Senators:  Agreed.

The Chair:  So agreed.  I shall do that, then, this afternoon.  This will require some fast footwork on the part of the staff, but they are up to the job.

Mr. Saint-Denis, thank you very much.  

This has been a long study.  I thank all senators for their participation in this study and in today's proceedings.  We meet in this room Wednesday next, when the Senate rises or at 4 o'clock, and we shall be beginning our study on Bill C-26, which is the car theft bill.  You can start preparing yourselves for that, colleagues.  If you have witnesses that you would like to suggest for the committee to hear from, please forward the suggestions to the steering committee or the clerk.  Thank you.

(The committee adjourned.)

