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OTTAWA, Thursday, November 19, 2009

The Standing Senate Committee on Legal and Constitutional Affairs, to which was referred Bill C-15, An Act to amend the Controlled Drugs and Substances Act and to make related and consequential amendments to other acts, met this day at 10:45 a.m. to give consideration to the bill.

Senator Joan Fraser (Chair) in the chair.

The Chair:  We are resuming our study of Bill C‑15, An Act to amend the Controlled Drugs and Substances Act and to make related and consequential amendments to other Acts.  

We are absolutely delighted to have with us this morning, by teleconference from Vancouver, Professor Benedikt Fischer from Simon Fraser University; Professor Neil Boyd, also from Simon Fraser University; and Dr. Thomas Kerr, from the B.C. Centre for Excellence in HIV/AIDS
.  

Gentlemen, thank you all very much for being with us and for putting up with the technological difficulties that sometimes arise in setting up meetings like this.  We are very appreciative of your willingness to give us time and to bear with us while we straighten things out at this end.

I believe Dr. Fischer will begin, followed by Dr. Kerr and Professor Boyd.  How do you prefer to be addressed?

Benedikt Fischer, Professor, Simon Fraser University, as an individual:    Whatever works for you.  We are from the West Coast; we are very flexible.

The Chair:  Dr. Fischer.

Mr. Fischer:  Good morning, honourable senators.  I very much appreciate the opportunity this morning to offer and discuss with you my thoughts and comments on Bill C‑15 as a researcher who has worked on substance use, drug control, criminal justice and public health and policy for over 15 years.  I will keep my initial comments brief.  

In essence I will tell you what why I consider Bill C‑15 to be misconceived, flawed and bad legislation.  I will elaborate my key reasoning for that around five main arguments.

First, Bill C‑15 is a law which seeks to extend and intensify prohibition as the overarching policy model to deal with the drug problem in Canada, and therefore constitutes another piece in the century‑old prohibition policy that has been one of the greatest policy failures of all time in our country.

Prohibition against psychoactive substances began here in Vancouver about a century ago and, despite ever‑expanding enforcement powers, resources and efforts, has not only failed as an intervention but has also caused immeasurable collateral harms to individuals, including people who are fairly innocuous recreational users of drugs, people who suffer from drug dependence, as well as Canadian communities and society at large.  

Today, illegal drugs are more widely, diversely and cheaply available than they were a century ago.  The rates of drug use are absolutely unaffected by the century of efforts of prohibition and billions of dollars expended.  In addition, we have tens of thousands of drug users who are HIV infected, several hundred thousands who are HCV infected, and we see about 1,000 to 2,000 drug deaths each year primarily because drug users are forced to buy drugs from black markets, inject in unsafe places and with contaminated equipment and do not get the health care and treatment that they require.  Prohibition kills and makes Canadian citizens ill, and Bill C‑15 basically perpetuates that approach in ideology and practice.

Second, Bill C‑15 is based on the assumption that further increased severity of penalties for drug supply will incapacitate or deter "bad criminals" from producing or selling drugs.  This assumption is badly flawed on several ends.  As several other witnesses to this committee have already pointed out, the U.S. experience with mandatory minimum sentences has demonstrated that U.S. policy in that respect has in no way reduced drug availability or supply in that country.  The main effect of mandatory minimum sentences in the U.S. is that they have filled prisons largely with individuals who are small‑scale dealers who, in many instances, are dependent on drugs.  However, drug markets are so lucrative and flexible under conditions of prohibition that possible gaps in these markets are most speedily filled and replaced.  

There is no evidence that Bill C‑15's provisions will in any way add deterrent effects to the already extreme severe penalty provisions for drug production and supply currently enshrined in Canadian drug law.  What these additional provisions will likely do, however, is add to the volatility and violence which have increasingly come to dominate drug markets, now increasingly controlled by gangs and organized crime, and which are also mainly responsible for a large part of the recent shootings and gun‑related deaths in Toronto, Vancouver and other Canadian cities.  It should be pointed out that the 1961 Narcotic Control Act came to include minimum penalties for certain supply offences.  These were struck down by the Supreme Court as cruel and unusual punishment in 1987 and therefore declared unconstitutional.

In addition, it should be pointed out that one of the most important trends we have seen in the illicit drug use trends in recent years has been a powerful shift towards the misuse of prescription drugs.  For example, powerful opioid analgesics like Oxycontin or Dilaudid have come to replace drugs like heroin in many Canadian cities on the drug markets and among street drug users.  

The original producers and suppliers of these drugs are pharmaceutical companies.  They are provided by doctors, hospitals and pharmacies and in many instances end up being diverted between family members, friends, even senior citizens.  Bill C‑15 on these grounds may amplify the prominence of and demand for prescription drugs in illicit drug markets which is certainly not an intended effect of this legislation.

Third, Bill C‑15 is based on the assumption that the drug problem is cleanly dividable into "users" and "suppliers" and that this division translates into a convenient separation of users on the one hand and dealers and producers on the other.  Unfortunately, this division, while politically appealing, is an illusion.  Many studies, some of them conducted by my fellow witnesses here today as well as myself, clearly indicated that the majority of street drug users are involved in some form of drug dealing, whether selling or trafficking in technical terms, since it is the only available form of income or drug procurement available to them, many of which are in a state of dependence.  The vast majority of police enforcement against drug supply actually focuses on small‑scale or street‑level dealing, most of which is committed by drug users or addicts themselves, partly because successfully enforcing the law against large‑scale producers or traffickers is extremely difficult, time‑consuming, costly and, in many instances, not successful.  

On these grounds, Bill C‑15's provisions are likely to intensify the law's punitive and aggressive stance against people who are most likely to be drug dependent, who are suffering from co‑morbidities and who are socially and economically marginalized and most likely in need of comprehensive medical and social care, rather than more severe criminal penalties or time in correctional facilities.  You will be hard pressed to find any seriously informed researcher or health practitioner in this day and age who will tell you that drug-user dependence should be dealt with as a criminal or legal issue, as our current drug laws define it, and add additional people to the large and growing population of inmates already housed in our correctional system who are largely suffering from drug dependence and a number of co‑morbidities which are not adequately dealt with there but, rather, where they are exposed to additional drug risks like unsafe injecting, infectious disease transmission or overdose risks and certainly are not getting the help or treatment that they require.  

While Bill C‑15 has high and political appeal to be a law that gets tough with criminal drug producers and traffickers, in reality it will mean that it will further penalize drug‑dependent street‑level users in most instances and increase the individual suffering and social problems related to this population and, therefore, enhance the burden and harms to Canadian society at large.

Fourth, Bill C‑15 will not reduce the availability of drugs in Canada or increase health or safety for Canadian citizens or communities.  As already stated, the availability and supply of illicit drugs in Canada is ample, cheap and flexible, and Bill C‑15 will not change that.  As a key example, production and supply of cannabis, a drug recreationally used by about two million Canadians currently, is booming in Canada despite massive enforcement and suppression efforts in recent years.  The example of prescription drug abuse represents a major transition in contemporary drug-use landscapes which anachronistic drug laws conceived in the century‑old ideology of prohibition are not equipped to effectively deal with.  

Bill C‑15 will not make illicit drugs less available in Canada.  Instead, it will likely make illicit drug markets more appealing and lucrative to those who run, control and benefits from the most international drug production and importation syndicates and organized scams.  In fact, every politician supporting Bill C‑15 and the prohibition apparatus at its base should expect appreciation from these entrepreneurs for maintaining and protecting these exceptionally lucrative markets.  

As has been aptly stated, drug prohibition laws are state‑sponsoring laws for organized crime.  While making illicit drug markets even more lucrative, they have the potential to become more volatile and violent than they already are.  Undoubtedly, the inherent violence that comes with volatile and unregulated drug markets has spawned and fuelled much of the recently‑observed gun violence in Canadian cities.  Please be prepared to see these problems amplified and growing in the near future if drug prohibition is continued on its current path and expanded with tools like Bill C‑15.

Fifth, Bill C‑15 is diametrically opposed to public health principles and, therefore, constitutes bad public policy by design aimed at the drug problem in Canada.  As mentioned earlier, Bill C‑15 is another component in the system of drug prohibition that is misdesigned and reinforcing ineffective yet inherently and collaterally harmful policy directed at psychoactive drug use.  

The century‑old prohibition system requires a fundamental overhaul based on the acceptance of several elementary principles.  These include the acceptance of the fact that the demand for psychoactive drugs will also exist.  Many forms of psychoactive drug use can occur in ways that do not need to be burdened by extensive risks or harms.

One example is recreational cannabis among adults.  This is an activity millions of Canadians actively engage in.  As with other legal and state‑sanctioned risk activity ‑‑ whether it is gambling, parachuting, white‑water rafting and so on ‑‑ it is and should be the state's role to use education, prevention, legal regulation and controls to make these activity as safe, risk‑ and harm‑free as possible and to provide potentially needed and effective treatment or other rehabilitative intervention for those who, contrary to our best intentions, develop problems or dependence related to drug use.  

One essential role for the state in such a public health oriented model would be a regulated, safe and restricted availability system of psychoactive drugs to responsible consumers.  A regulated and state‑controlled cannabis supply model ‑‑ as, for example, recently proposed by the widely endorsed Beckley Foundation's 
Global Cannabis Commission Report
, which I co‑authored ‑‑ would quickly eliminate much of the economic lucrativeness for organized crime of currently illicit cannabis markets and hence reduce related volatility and violence.  

Furthermore, it would provide cannabis users with predictable, regulated cannabis products they can obtain under legal conditions.  For drug users who suffer from chronic disease like drug dependence or other serious diseases for which psychoactive drug use can offer some relief, the state ought to sincerely embrace the role and responsibility of a medical provider in instances where such interventions have been shown to be beneficial for individual or community health.  This includes medicinal cannabis programs far beyond the current, highly constricted medical marijuana access program as well as medical opiate maintenance programs far beyond current methadone treatment for those in need and suffering from opioid dependence and may need to be extended to medical stimulant prescription where therapeutically indicated.

Honourable senators, in sum, Bill C‑15 is bad legislation.  It needs to be stopped.  The anachronistic complex of drug prohibition sitting at its foundation needs to be fundamentally overhauled and replaced with good, sensible and evidence‑based public policy guided by public health.  

Bill C‑15 stands in categorical opposition to those principles.  Thank you for your attention.

The Chair:  Thank you very much, Dr. Fischer.  After this meeting would you send to the clerk of the committee the Internet reference ‑‑ which I assume is available ‑‑ to the Beckley Foundation report to which you have referred?

Mr. Fischer:  I would be happy to do that, yes.

Thomas Kerr, Research Scientist, B.C. Centre for Excellence in HIV/AIDS:    Good morning.  It is an honour to present testimony before this committee this morning.  I will also focus my testimony on a few points in particular which, in sum, suggests that minimum mandatory sentencing for drug offences makes for bad public policy.

First, I would like to emphasize that the available scientific evidence shows clearly that mandatory minimums are ineffective and fail to meet their most basic goals.  I am sure it is well‑known among the committee that minimum mandatory sentences for drug offences of the kind being considered today have been in place in the United States for some time and have been widely studied.  Despite tougher sentences, the human tool and enormous cost of incarceration, the drug problem in the U.S. has only gotten worse.  The price of drugs has declined, while the use and purity of drugs has increased.  Data supporting these points is available from the U.S. office of drug control
.  

Not surprisingly, in the U.S. there is a movement away from minimum mandatory sentencing, with the most notable example being the move to repeal the famous Rockefeller Drug Laws
.

In a detailed 2002 examination conducted for the Department of Justice Canada, minimum mandatory sentences for drug crimes were compared to similar policies for drunk driving and gun crimes.  The study concluded that minimum mandatory sentences are: 

. . . least effective in relation to drug offences.

  Noting that:  

Drug consumption and drug‑related crime seem to be unaffected, in any measurable way, by severe minimum mandatory sentences. 

As a behavioural scientist with about 20 years of experience working in this area, I can assure you that the most hardcore drug addicts in our society face remarkable disincentives to use drugs on a daily basis, including HIV infection, overdose and death.  Therefore, it is unlikely that this type of disincentive being considered today will have any impact on long‑term patterns of illicit drug use.

Further, mandatory minimum sentences harm people with addiction and not large‑scale traffickers, as Dr. Fischer has suggested.

Sometimes it is suggested that mandatory minimum sentences target only "drug users" not people who use drugs, but this distinction is artificial.  The real profiteers in the drug market, those who traffic in large quantities of illicit drugs, distance themselves from more visible drug trafficking activities and are rarely captured by drug‑law enforcement efforts.  

Instead, it is people who are addicted and involved in small‑scale, street‑level drug distribution to support their addictions who commonly end up being charged with drug trafficking and who would bear the brunt of minimum mandatory sentences for drug dealing.

Evidence for this result comes from the long‑running Vancouver Injection Drug User Study 
‑‑ a study I oversee ‑‑ which has sampled some of the most vulnerable street involved people who use drugs in our city.  20 per cent of those surveyed reported dealing drugs in the previous six months, usually on a very small scale.  Further, characteristics that are markers of the highest levels of addiction, such as high intensity drug injecting, were associated with drug deals.  

The most common drug-dealing roles assumed by study participants were highly visible, low level and dangerous drug dealing tasks such as direct street‑level selling.  The most common reasons given for dealing drugs included money either to support a drug addiction or to pay off debts related to drug use.  

Further, mandatory minimum sentences are bad for public health.  Research shows that incarceration of injection drug users is a key factor driving Canada's worsening HIV epidemic.  A recent study found that the number of HIV cases in Canadian prisons has risen by 35 per cent over a five‑year period.  According to a recent Vancouver study, incarceration more than doubled the risk of HIV infection among people who use illegal drugs.  

An independent U.S. evaluation of this Vancouver study further suggested that 21 per cent of all HIV infections among Vancouver injection drug users have likely been acquired in prisons.  While mandatory minimum sentences are believed to reduce risks to the public, the risk for HIV infection may be increased by rising HIV prevalence among prisoners who will be eventually released back into the community.

This is due in part to the fact that, despite efforts, illicit drug use ‑‑ including injection drug use ‑‑ is wide spread in Canadian jails.  A CSC study found that almost 40 per cent of inmates in federal prisons reported having used drugs since arriving at their institution.

In a paper published in the prestigious journal Addiction 
in 2009, our group examined cessation of injection drug use among participants in the Vancouver Injection Drug User Study over a nine‑year period.  In this study, incarceration was negatively associated with cessation of drug use.  These days, incarceration does not reduce drug use among injection drug users and incarceration appears to inhibit access to mechanisms, such as addiction treatment, that have been proven to promote cessation of drug use among this population.

Is there a better way?  Given the evidence showing that treatment is far more cost effective than law enforcement, policy makers should be reallocating funds from largely ineffective enforcement‑based interventions towards addiction treatment strategies.  

Although Bill C‑15 recommends the further use of drug treatment courts, the legislative summary associated with this bill completely misrepresents the science related to drug courts.  For example, the authors write:  

The success of DTCs can be measured not only in terms of dramatic reductions in criminal behaviour by those engaged in the program but also by a significant reduction in drug use.

Ironically, this statement is supported by a citation to a national crime prevention document program that is "no longer available."  The authors also cite an unpublished meta‑analysis from the Department of Justice Canada.  However, the research on drug courts that has passed the test of independent scientific peer review and has been published in reputable scientific journals tells a very different story.

There are three evaluations of drug courts based on randomized controlled trials ‑‑ the gold standard in evaluation research.  Two of those ‑‑ in Baltimore, U.S.A. and in New South Wales, Australia ‑ found no positive effects for drug courts, including effects on rates of criminal involvement, employment, mortality, and strength of family and social relationships.  One trial undertaken in Arizona, U.S.A. that was subject to considerable controversy due to methodological limitations found a small but statistically significant benefit in terms of recidivism.

Sadly, the evaluations undertaken in Canada have been astoundingly weak in terms of methodology and do not lend any support for drug courts.  In Vancouver, only 10 per cent of all participants graduated and no difference was found between drug court participants and the control group on post-release criminal charges. The evaluation failed to examine any outcomes related to drug use.  In Toronto, only 15 per cent of drug court participants graduated.  Charges and convictions were observed among those in the drug treatment group and in the control group and no information on post-program drug use was obtained.  Therefore, the Canadian drug court evaluations have failed to demonstrate that these programs are effective in reducing rates of recidivism and drug use among program participants, leading some authors to conclude that these interventions are simply more popular than they are good.

The available scientific evidence indicates that mandatory minimum sentences will likely only worsen the health-related harms associated with incarceration by increasing the transmission of infection diseases in prisons.  Massive public costs stemming from policing, prosecution and incarceration, and subsequent treatment of HIV infections and other harms related to drug use initiated in prisons make mandatory minimum sentencing an extremely expensive investment with little return and great potential to be counterproductive.  The science in this area is quite compelling.  

Alternatives to enforcement and imprisonment have been shown to be many times more effective in terms of improving heath and reducing the fiscal costs associated with illicit drug use.  Although designed to increase safety to communities, this bill will undoubtedly fail in this regard.  For these reasons, this bill should not be supported.  Thank you.

The Chair:  Thank you, Mr. Kerr.  I will make the same request to you that I made to Mr. Fischer.  You have referred to a series of studies.  We have copies of the two that you cited from the Department of Justice Canada but, after this meeting, perhaps later today, could you send to the clerk of the committee the web references for the other studies that you cited?

Mr. Kerr:  Certainly.

The Chair:  Professor Boyd, welcome back to the committee.

Neil Boyd, Professor, Simon Fraser University, as an individual:    Thank you for the opportunity to speak with you this morning.

This morning, I would like to focus on the specific sections of Bill C‑15, An Act to amend the Controlled Drugs and substances Act. As a point of introduction, I am sure you are aware that two of your empirically based Department of Justice Canada studies take issue with mandatory minimum terms for crimes of illegal drug distribution.  The commentary prepared for this bill notes from a 2005 study, "There is some indication that minimum sentences are not an effective sentencing tool:  that is, they constrain judicial discretion without offering any increased crime prevention benefits."  The other study, from 2002, noted that the lack of deterrent effect flows from the barring of judicial discretion.  Prosecutors and police are then forced to exercise this discretion, often choosing not to charge people with offences that would lead automatically to a prison term.  Additionally, juries may choose to acquit individuals who face an automatic prison term when it seems excessive and unjust.

As I said at the outset, this morning I would like to look at the specifics of Bill C‑15 and its internal contradictions to offer some practical amendments at this stage in the process that I see as critical to having any kind of internal consistency and that will improve its internal logic. In a positive vein, section 8's mandated report to Parliament within two years of implementation is a sound development.  I know of no credible empirical evidence that would suggest benefits that would counter the excessive costs, so there is some comfort in the possibility that this rather reckless experiment in sentencing reform will be relatively short-lived.

The most significant contradiction in this bill is its relatively harsh treatment of cannabis production in contrast to its treatment of trafficking or possession for the purpose of trafficking in heroin, cocaine and cannabis.  Section 5(3) of the Controlled Drugs and Substances Act is to be amended to provide for a minimum term of one year imprisonment for trafficking in heroin, cocaine, or cannabis, provided that the convicted person commits the offence as part of a criminal organization, as defined by section 467(1) of the Criminal Code; uses violence in committing the offence; is carrying or threatening to use a weapon in committing the offence; or has served a term of imprisonment for a designated substance offence ‑‑ typically trafficking or importing in illegal drugs.  Somewhat surprisingly, and quite inconsistently, these same caveats are not applied to the offence of marijuana production, per clause 3.1(b) of Bill C‑15.  Granted, the minimum term of imprisonment is six months rather than one year but the irony is that the distributors of more dangerous drugs are to be treated less harshly than the producers of a less dangerous drug, cannabis, irrespective of the actual amounts to be distributed.

I want to make two points.  First, I would urge you to seriously consider amendment or removal of section 1.(1)(a)(i)(D) of Bill C‑15, the proposed imposition of a mandatory term of one year in prison if the convicted drug distributor has served a term of imprisonment for illegal drug distribution at any point during the previous 10 years.  For example, consider the user/dealer with addiction and mental health problems who is convicted of selling a small amount of crack cocaine to his friends and associates and having previously served a short jail sentence for this crime.  Is this the kind of person that we want to lock up for a minimum of one year?  It seems quite clear that if you leave this section as it is, you will fill our jails with hundreds of individuals who might be better served by a range of treatment modalities than by a mandated term of imprisonment.  At the least, you might specify a minimum term of prior imprisonment, perhaps one year, as a precondition, although elimination of the clause would be a much better strategy.  The other caveats in place ‑‑ the existence of an organized criminal network, the use of violence, and the presence of weapons ‑‑ all speak to conduct that is considerably more egregious.

The bill's most glaring inconsistency is its much harsher treatment of the production of cannabis.  As noted above, clause 3(1)(b) of Bill C‑15 will impose a minimum term of imprisonment of six months on any grower of six plants or more, irrespective of the issues of violence, weaponry or the presence of criminal networks.  It scarcely needs to be said that marijuana growers are not uniformly violent.  Indeed, studies to date indicate that the industry is far from hierarchical and, accordingly, is replete with a variety of unrelated grow operations.  The majority of growers do not use violence, do not carry weapons and are not part of any criminal organization as defined by section 467.1(1) of the Criminal Code.  In these circumstances, Bill C‑15 will have the unfortunate consequences of annually jailing thousands of Canadians who do not threaten our social fabric any more than those who produce, in a regulated framework, drugs such as tobacco and alcohol.  Indeed, if morbidity were our bench mark, it might be said fairly that the producers of alcohol and tobacco impose much greater harms upon our communities, even when rates of use are taken into account.  I strongly suggest that the caveats applied to the distribution of heroin, cocaine and marijuana be applied also to the production of cannabis prior to the imposition of a mandatory term of imprisonment.

Put differently, the bill does not make a distinction between the cultivation of marijuana and some of the egregious kinds of conduct that some marijuana growers engage in, such as the creation of a public safety hazard through theft of electricity; the exposure of children to toxic residues; the presence of firearms in a grow operation; and the setting of potentially lethal traps in and around the grow operation.  While it might make sense to denounce these kinds of conduct as part of this bill, it is grossly disproportionate to denounce all forms of marijuana cultivation with minimum terms of imprisonment.  The same points can be made with respect to the distribution of cannabis, but herein lies the irony. the bill will treat producers of cannabis more harshly than it will treat distributors of cannibis, irrespective of the amount s in question in each circumstance.  This inconsistency seems virtually impossible to justify.  

Finally, let us consider the cost of mandatory minimum terms of imprisonment under Bill C‑15.  I will focus on marijuana cultivation though marijuana growers will certainly not be the only targets of the taxpayer dollars that will be required to fund passage of this new law, fund the reality of this new law.  Fortunately, however, we have good data on this point.  An RCMP study in 2005 canvassed all found cases of marijuana cultivation in British Columbia from 1997 to 2003 and noted that there were 14,483 such cases in the province in that seven‑year period, resulting in approximately 3,500 convictions and a little more than 60 individuals going to jail each year for an average of five months.  

The new legislation will dictate six months in jail for an additional 3,000 British Columbians or, put differently, the imprisonment of a further 500 marijuana growers in British Columbia each year.  The cost of this imprisonment will be approximately $57,000 per year for each provincial prisoner, a total of almost $30 million annually for marijuana cultivators alone.  This change will mean that marijuana growers, marijuana producers, will make up approximately 20 per cent of all provincial prisoners, in contrast to the current level of less than 5 per cent.

Again, I return to the points I made earlier.  If marijuana growers or traffickers, or traffickers in heroin, cocaine and other illegal drugs, are engaging in violent and socially disruptive business practices, there is merit in a clear and unequivocal denunciation of this conduct.  Unfortunately, this is not what Bill C‑15 provides, at least not without a number of key amendments.

I thank you for your time this morning and urge you to seriously consider making these amendments. 

The Chair:  Thank you very much, Dr. Boyd.  Again, I will ask you, if you could, to provide us with the reference to the RCMP study in particular that you cited.

We will turn now to questions from senators.

Senator Wallace:  Thank you for your presentations, gentlemen.

I listen to the various points that you each have made and compare it to a lot of the other information we have had from witnesses who would be taking a contrary position to much of what you have said, and in particular when I think of what we have heard from the Minister of Justice, Minister Nicholson, and the rationale behind Bill C‑15, there seems to be a wide divergence.  The whole basis upon which your arguments are made, and you make them very convincingly thinking of each of them individually, shows a wide divergence here in the basis upon which this topic is being approached.

Because of that, it will probably be difficult, I would think, to reconcile your positions with what I understand is the underlying assumptions behind Bill C‑15.  All of you focus most of your comments on drug use and the need for treatment, and obviously those are important issues; but the underlying basis, as I understand it, behind Bill C‑15 is that as a Canadian society we must do all we can to discourage the proliferation of illicit drug use in this country.

Bill C‑15, again, I believe is based on the assumption that we, as you have, focus on those who presently have issues around drug use; but I think for all of us, and in particular as parents and grandparents, it is the current and next generation that we have to think about when dealing with these issues.

My sense is that many ‑‑ and I believe the majority in the country and certainly the proponents of Bill C‑15 ‑‑ are not prepared to accept the assumption that drug use is something to be encouraged in our society.  Having said that, we know it is a difficult issue, one that certainly is not only a Canadian issue by any sense.  However, with that as the basis, if Bill C‑15 and its proponents are not prepared to recognize the legalization of drugs and have it considered to be acceptable in our society, then I see us totally at odds with your position.  

My understanding is your assumption is that we must accept drugs as a reality; future generations will have to accept it.  It may sound naive to say that.  I realize what we do have in our society, but because of that it almost seems irreconcilable that we could take your position and even begin to reconcile it with Bill C‑15.

I would appreciate your comments.

Mr. Boyd:  I do not know where to begin.  I do not think any of us make the assumption that drug use is to be encouraged.  The assumptions behind Bill C‑15 should be subject to the test of science.  We should move forward on the basis of what works and what does not, and it is clear that Bill C‑15 will not deliver the kinds of decreases in drug use that we would all like to see, the decreases in HIV, decreases in overdose death.  None of these things will happen, and I am kind of astounded by your comments and the simplicity, the naïveté and extent to which you misunderstand what this bill is about and fail to critically examine the best available evidence.  

My own comments were aimed at amendment; they were not aimed at legalizing drugs.  I am really astounded by what I have to say is an incredible lack of logic in your questions.  I say that with respect, but I am very disappointed.

Senator Wallace:  To respond, perhaps I cast my net too wide among the three of you.  I could have directed it towards Professors Kerr and Fischer, which probably in fairness to you, Professor Boyd, the comment may be true.  However, I certainly think what I said could safely be directed towards Professors Kerr and Fischer, and I make no apology for it.  

Mr. Fischer:  I will take the opportunity to respond to your comments.  I will build on Professor Boyd's initial response.  I would like to respectfully take issue with the suggestion that either of us suggested either the encouragement of drug use or legalization.  Neither of those terms were used explicitly nor implied in any of the comments we made.  I would like to make that very clear.

With all due respect, we live in a society where drug use is a reality and encouraged.  There is absolutely no reason to differentiate in terms of pharmacology or from a public health perspective between alcohol or tobacco on the one hand or, for example, cannabis use on the other.  As a matter of fact, if I was raising children and they were asking me should I start using alcohol or tobacco or cannabis, I would probably point to the latter and try to keep them away from the former simply because they are a lot more hazardous for individuals and communities.

What you need to understand is that, first, drug use is a reality in Canadian society, and what good policy should aim at is the reduction of risks and harms related from this reality.  Bill C‑15 will not aid that.  Even if Bill C‑15 would eliminate the availability of all illicit drugs tomorrow, you would still very much be confronted with the reality and the challenge of what you would do with the many people who either demand to use certain kinds of drugs or who are dependent and addicted to them.  This bill will not deal with that issue at all.

Second, there are many Canadian citizens you represent who choose to use substances like cannabis on a daily basis as consenting adults, or adults who are making free decisions about that drug use.  It is an anachronistic and naive assumption to assume that any use of illicit drugs necessarily is bad or evil or leading to harmful outcomes.  Just because we have a law that defines illicit drugs in this crude and very illogical way does not mean that any form of such drug use is harmful, deviant or even criminal.

You must first realize that there is a demand for certain kinds of drugs.  I think the state needs to somehow wrap its head around how to deal with that and how to take the volatility and the harms out of the drug markets that we currently have.  

Second, you need to understand that this drug control law, the way it is written, will largely penalize and further increase the severity of the penalties for small-scale drug users, dealers and traffickers who are largely street‑level users, and who are dependent or addicted and have a lot of health problems that will be further amplified rather than dealt with through additional jail time.

Mr. Kerr:  With all respect, I feel that if the message that is been received is that we are stating that drug use should be accepted, then there has been a huge misunderstanding.  Certainly, as a scientist who studies the harms of illicit drug use and is a parent of two young girls, there is nothing more I would like than to see harmful illicit drug use eradicated from society.  However, I feel that when we make investments in policies and programs to try to reach this goal, we have to base them on the best available scientific evidence.  

Interestingly, we have had probably the most large-scale natural experiment happen south of the border in the U.S., where this approach has been widely implemented and massively studied.  It has led to racially and gender‑based discriminatory sentencing practices and overflowing jails.  At the same time, the U.S. Office of Drug Control Statistics, a very conservative organization that supports incarceration and enforcement as a primary response to drug use, shows that in the presence of mandatory minimum sentences, drug use has increased and price and purity of drugs has declined.  

What I am really trying to say is that we need more effective policies and programs.  We need demand reduction.  There is a large body of scientific evidence that shows that demand for drugs can be reduced very effectively through evidence-based treatment interventions and through some evidence-based preventative approaches.

The scientific evidence in support of mandatory minimum sentences does not exist.  You talk about the difficulty reconciling the rationale provided by the minister and I can see why that may seem a problem.  However, one has to merely look at the type of evidence being cited by the minister and in the legislative summary that has been issued in support of this document.

While I feel that the experiential accounts of police chiefs and police spokespeople may have some value at some level, let us be clear:  This is not science.  The best data that has been put forward in support of this bill are these kinds of personal opinions and accounts.  At the end of the day, I am not interested in personal opinion.  I am interested in scientific fact – objectively, rigorously derived science.

Again, I think the science is clear here.  Our money would be much better spent by investing in evidence-based demand reduction such as treatment and prevention.

Senator Wallace:  I will let it go because we are going to be out of time.  That is fine.

Senator Campbell:  Good morning, doctors.  Feel free to call me naive.

First, on the wide divergence of opinion that Senator Wallace spoke of, could this be reconciled through the use of good peer-reviewed science?  I will ask Dr. Kerr.

Mr. Kerr:  Most certainly.  That is the point I am trying to drive home here.  On the one hand, we have personal opinion, an account being offered in favour of this type of sentencing approach.  Yet we have a large body of science from the U.S. experiment and a lot of outstanding peer-reviewed observational data showing the very harmful effects on public health of this type of approach.

If we took a purely evidence-based approach to this policy question, there would be no academic debate.  I think that is why when you look at the diversity of opinion here, on the one hand you have scientists from a wide range of disciplines – including public health, medicine, criminology and law – telling you one story, which is that this is a dangerous approach to take; then you have policing officials who, with all due respect, may have some valuable experiential accounts to offer but are not scientists.  If this was a decision based on rigorous peer-reviewed science, I think there would be no debate here.

Senator Campbell:  If Dr. Fischer could comment; we heard evidence yesterday from Mr. Doucette, who is with the International Task Force of Strategic Drug Policy, a well-known, non‑peer reviewed organization, that if we followed the Swedish way of doing things, they have shown great success.  Are you familiar with that, Dr. Fischer?

Mr. Fischer:  I am both familiar with Mr. Doucette, who I believe is a former long‑serving RCMP officer, and I am also very familiar with the Swedish model myth, which is often cited by law enforcement representatives as the ultimate success story in deterrence‑based drug control policy.  There is a lot of mythology around that.  

If you look at the data in detail and systematically, rather than sort of based on selective anecdotes, first of all, the drug use environment in Sweden, the drug culture, is entirely different.  The approach is not comparable to the Canadian or the North American situation.  

As a matter of fact, Sweden has had quite a number of drug problems.  They just materialize in different forms.  Overall, the data is not rigorous or does not hold as a comparison.  This is a myth that is not based on scientific evidence, which needs to be discarded.  I know law enforcement officials like to refer to that example, but it is completely useless for our intents and purposes here.

Senator Campbell:  This is a direct quote from Mr. Doucette.

In
 Canada, we have been influenced by the international harm reduction movement that would have us believe that drug laws cause more harm than drugs do.  This influence seems to have reached the judges, who are gotten progressively more lenient with their sentences.

Dr. Boyd, do you have a comment on that?

Mr. Boyd:  I do not think there is a particular leniency with judges in terms of sentencing.  If you look historically, you can see that changes were made around sentencing patterns as early as 1970.  Up until that time, the dominant response was very much a get tough response, where 70 per cent of all people in possession of marijuana went to jail, where 80 to 90 per cent of all people in possession of heroin and cocaine went to jail.  

In the face of that get tough approach, illegal drug use escalated.  It is a very powerful piece of evidence to suggest that what is driving the extent of use that we experience is not the penalties the judiciary imposes.

The judiciary has had to wrestle with this issue we have faced for the past 30 years:  Is this a public health problem or is this a criminal law problem of morality? 

Bill C‑15 takes, as its fundamental tenet, that any kind of addiction or drug use is willful.  Again, the best science does not support that.  As I said earlier, my suggestions this morning are more designed to try to take out some of the most inconsistent aspects of Bill C‑15.  

Therefore, even if you were a person who believes staunchly in the prohibition approach, you would not be stuck with a bill that has no internal contradiction, that imposes penalties in a fashion that is impossible to justify. 

Senator Banks:  I will ask four quick questions and ask you each to answer them.  They can probably all be answered yes or no.  

Are you familiar with and, if so, do you essentially agree with the findings of the Senate special committee's study on illegal drugs? 

Second, you have studied these questions, I presume, internationally.  Have you ever heard, adduced or seen evidence anywhere that prohibition has ever succeeded?

Third, have you ever seen, adduced or heard any evidence anywhere, in any country, that longer prison sentences have had the effect, anywhere in the world, of reducing crime rates?

Fourth, have you ever seen any evidence anywhere that the "war on drugs," wherever it has been conducted, has succeeded?  

By anecdotal reference I will mention Malaysia.  If you get off the plane at the airport at Kuala Lumpur there is a seven‑foot high sign with a black outline of a man hanging from a gibbet.  It says that the penalty for the importation of drugs into Malaysia is death.  It is very simple and unequivocal.

Do you know whether that has eliminated the problem of illegal drugs in Malaysia? 

Mr. Boyd:  I am aware of the Senate committee report on illegal drugs.  I am generally supportive of it.  There are political realities that one could debate about how practical some of those suggestions might be.  However, it was a very clever and interestingly written document in terms of trying to accommodate U.S. interests and in making the case that a very different model would be preferable.

As to whether prohibition can be a success, I think we have had tremendous success in regulation of tobacco.  We should be clear that there are ways of controlling drugs.  I do not think we should allow drugs to be promoted.  Think of the ads in the 1950s:  

More doctors smoke Camels than any other cigarette. 

“Cigarette smoking; the pause that refreshes.”  

As much as I think criminal prohibition is a failure, I am a strong believer in regulation.  Regulation will have criminal penalties attached.  That is, you cannot set up a still in your backyard and sell vodka; you should not be able to.  Of course, when we come down at some time in the future to regulating illicit drugs, we would still have the criminal law involved.  

Although I do not believe that prohibition of individual consumption of illicit drugs is at all productive, I believe in a regulatory framework that has the teeth of the criminal law attached to it.

In terms of sentences and crime rates, I think there are some kinds of sanctions that one can put in place that would have impacts to crime rates.  In this particular context, for the reasons espoused earlier by Dr. Kerr, I do not think they work.  I do not think they have that kind impact.  The Department of Justice's own studies indicate quite clearly that drug offences are perhaps least amenable to mandatory minimum terms.

Finally, on whether the war on drugs has been successful, I think it is a crazy metaphor.  It is not a war on drugs; it is a war on certain drugs, and not even on the most harmful drugs.  Tobacco has the highest morbidity and we are not declaring war on it.  In fact, by not declaring a war on it, through nonsmokers' rights initiatives and aggressive public health education we have decreased the number of people smoking tobacco in Canada from 55 per cent in 1965 to about 20 per cent today.

The prohibitionist approach, with respect to illicit drugs, has pushed us in the opposite direction.

Mr. Kerr:  I will not add much.  I agree fully with everything Professor Boyd has contributed here.  I would like to also emphasize that I think the opportunities afforded by regulation have not been taken full advantage of.  As well, certainly under some of the more attractive regulatory frameworks there would be prohibitions required.

I think the Malaysia example is very good.  People faced with the threat of death continue to use drugs.  This speaks to the major flaw in the thinking behind this bill, which is that we can somehow pose this type of threat and reasonably expect drug use to decline, that this will somehow be some real disincentive to people, that they will seriously consider and then alter their behaviour based upon that disincentive.

Really there is just a massive body of scientific evidence that shows that that is not the case.  If it were, I would probably be supporting this initiative because, again, my desire here is neither to simply accept drug use nor to encourage it.  I would be happy to support a measure that would eliminate it and make the community a much safer place for everyone, including my own children.  However, I am intimately familiar with the scientific literature what shows that there are effective approaches such as addiction treatment, and again some prevention strategies, and that is really where we should be investing time and energy, not into interventions which have already been shown to be completely ineffective.  Because they are so ineffective they are now being repealed throughout the United States where they had massive political and public support.

Mr. Fischer:  As a public health expert I will make one main statement in response to your questions.  By the way, my categorical answers to your four questions are "yes," "no," "no," and "no," to give you your yes/no answers that you requested.

I urge this committee to move away from this simplistic and categorical image of the drug problem being sort of this homogeneous entity that needs to be or can be fought through increased deterrence.  The kind of drug problem we are talking about is a very heterogeneous phenomenon.  It happens to be targeting a certain heterogeneous group of drugs that is really the product of legal accidents and more policies of racism than anything that has to do with public health or reasonable or rational pharmacology.

You need to think about drug use as a differentiated phenomenon.  First, we have quite a few people in Canada who engage in the kind of drug use we are talking about today; in a voluntary or sort of free decision‑making kind of way.  Again, the example of adults engaging in recreational cannabis use is a good one.

Second, you have a lot of people who are either drug dependent or drug addicted who are ill people.  They are ill, just the way people with diabetes or obesity or other illnesses are ill.  We need to provide them with care ‑‑ health care or treatment in specific instances ‑‑ but certainly not punishment.  You cannot punish illness away.  You cannot deter it away.  What we need to prevent harmful forms of substance use is adequate prevention and the kinds of interventions Dr. Kerr mentions.

None of these in any way are helped or facilitated by Bill C‑15.  Bill C‑15 projects a reality of this all being an evil phenomenon that can be made to disappear by added severity of penalties and deterrence, and this is a categorically‑flawed assumption.

The Chair:  Thank you, Senator Banks.

Senator Milne:  Since we seem to be going in to a new trend of making statements in this committee rather than asking questions, I will start with my own statement.

It seems to me that the stated purpose of this bill is to take large‑scale drug traffickers, producers and importers off the streets.  It also seems to me that, in spite of the stated purpose of the bill, the actual effect of the bill will be to scoop all the lower‑level people off the streets, the drug addicts, the drug pushers selling to their friends in order to get their own next dose.  The impact of the bill will be to throw these people in jail and toss away the key.  I am very concerned about it.

Professor Boyd, when you were speaking to the committee, you speculated this bill will result in a 15 per cent increase in provincial prisoners who are convicted for marijuana cultivation.  You say that the growers are not uniformly violent; the industry is not hierarchical; and it is replete with a variety of unrelated grow operations.  In your opinion, what will the impact on marijuana production be in Canada, that is to say, in the absence of all these nonviolent, unrelated marijuana producers who will then be serving time in prison?  Do you think this will create greater opportunities for organized crime to control the market?

Mr. Boyd:  That is certainly a possibility.  We already have elements of organized crime in that marketplace.  It is just that it is a large market.  It is not hierarchical.

You began your comments with an interesting statement, namely that the bill is aimed at taking large‑scale drug traffickers off the streets.  Further, if one looks closer at the caveats put in place with respect to trafficking in section 5(3), those caveats speak to understandably egregious conduct:  organized criminal network, threatening and the presence of a weapon.  

Again, the problem is that strategy has not been consistently applied through all sections of the bill, particularly with respect to cannabis production and additionally with respect to that section that indicates that if a person has a previous term of imprisonment for a designated substance offence within the previous 10 years they will be subject to an automatic term of one year in prison.  

We have heard Dr. Kerr say that does not help the user/addict at all.  In fact, it makes things much worse.  You can keep the bill intact.  Focus on the egregious conduct, but get rid of that particular section.  I would assume the Conservatives on the committee would agree that they are concerned about people with addictions; they want to help people with addictions.  They are concerned about egregious violent conduct, so amend the bill to ensure that it captures the people you are aiming it at.  At present, it simply does not do that.  It captures a much bigger audience than I hope it intends to do.

Mr. Kerr:  You started your comments with the intent of the bill to remove large‑scale traffickers and importers off the street and the acknowledgement that this was not likely to happen.  In the spirit of Professor Boyd's suggestion that some amendments be made, I can suggest a further amendment.

It was concerning to me that the definition of "criminal organization" in the amendment is "a group of three or more people whose purpose it is to commit a serious offence for material benefit."  In our study of participation in illicit drug dealing among street‑based injectors in the Vancouver Downtown Eastside, we found that drug dealers who were users typically worked within a system that involves a minimum of three individuals.  There is an individual, typically a woman, who steers individuals to someone selling the drugs who then refers the individual to someone who collects the money.  There is then a fourth individual who actually holds the supply.  You have a steerer, a seller, a holder and a collector.  That is four individuals.  

These are all positions typically occupied by the most severely addicted, street‑based individuals.  You will not find a large‑scale trafficker or importer assuming these roles.  These roles are held by addicted individuals, the most severely addicted individuals, and the basic system of drug dealing at the street level requires the involvement of a minimum of three but in most cases four individuals and, hence, a criminal organization as defined by this bill.

Senator Milne:  You are really re-enforcing my concerns about the bill, Dr. Kerr.

You have been deeply involved with Insight, and I think it is still Canada's only supervised safe injection site.  Are you aware that the government is apparently trying to remove the CDSA exemption that allowed Insight to operate?  It was granted back in 2003.  Could you please tell us what sort of impact this will have on the Downtown Eastside in Vancouver?

Mr. Kerr:  Yes, I am aware that there was a court case heard in the British Columbia Supreme Court where Insight was granted constitutional immunity from Canada's drug laws and was allowed to continue to operate without the exemption.  Then the Minister of Health at the time, Tony Clement, announced three days later that he was asking the Minister of Justice to appeal the decision.  The appeal was heard and we are awaiting the decision.

It is ironic that Bill C‑15 calls for the widespread implementation of drug courts for which there is no scientific support and yet Insight is supported by over 30 peer‑reviewed studies, not only from our group but also from Professor Boyd's group, individuals working at the University of Toronto and in the United States.  

As a group of scientists, we made an announcement at the International AIDS Society meeting in Toronto in 2006 that, based on the available scientific evidence, it is clear that a closure of Insight would likely lead to an increase in public disorder as a result of return to historic levels of public injecting that had been reduced by Insight; it would result in increased overdose deaths by removing the preventative effect of Insight on overdose death that has been demonstrated in the peer‑reviewed literature.  As well, we published a study in the New England Journal of Medicine and in the journal Addiction
 which showed that Insight has increased rates of detoxification use by over 30 per cent and has increased rates of other addiction treatment program use.  Therefore, removing this program would result in a lower use of addiction treatment programs, in particular, detoxification.

We feel that closing this program flies in the face of scientific evidence.  It would be a move motivated primarily by political and ideological interest, not scientific evidence.

Senator Milne:  I thank you very much for that answer, Dr. Kerr, and I want to congratulate you for the work that you have done at Insight.

Mr. Kerr:  Thank you very much.

(French follows ‑‑ Le sénateur Carignan : Je vais parler en français. Je ne sais pas…)  (après anglais)

Le sénateur Carignan : Je vais parler en français. Je ne sais pas s’il y a un système de traduction en vidéoconférence. Je me demande si les gens À vancouver entendent la traduction.

La présidente : Est‑ce que vous entendez la traduction à Vancouver ? C’est bon.

Le sénateur Carignan : Je suis content qu’ils entendent la traduction, d’autant plus que je vais faire une introduction pour exprimer un peu des regrets de certains propos qui ont été tenus tout à l’heure.

Je ne suis au Sénat que depuis deux mois. J'ai entendu plusieurs témoignages lors de réunions de comités. Je trouve regrettable que certains propos irréfléchis puissent parfois manquer de respect envers les témoins ou envers les membres du comité. Les personnes ici présentes travaillent très fort. Les points de vue diffèrent parfois. Toutefois, ils demeurent logiques, rationnels et valent la peine d'être entendus.

Dans un premier temps, je tiens à exprimer mon désaccord vis-à-vis certains propos irrespectueux qui furent tenus. Il faudrait éviter que cela ne se reproduise. Dans un tel cas, la présidente devrait intervenir rapidement afin que ces propos soient retirés.

Dans un deuxième temps, je crois que le débat dévie du projet de loi C‑15 pour aller plutôt traiter d’enjeux tels la légalité de certaines drogues. Ce n’est pas la question qui est devant nous aujourd’hui. Ces drogues sont illégales.

Nous avons reçu plusieurs informations sur les impacts du projet de loi C-15. À mon avis, le débat doit se préciser. Le Dr Boyd a émis des idées très précises sur le texte du projet de loi C‑15. Il a soulevé des éléments très pertinents. À mon avis, le débat devrait se limiter davantage au texte du projet de loi. 

On parle beaucoup de ce que le projet de loi fait ou ne fait pas. Nous avons entendu hier des témoins de Santé Canada. Ceux-ci nous ont parlé de la stratégie nationale antidrogue lancée en octobre 2007, dans laquelle on présente le projet de loi C‑15 comme une stratégie beaucoup plus complexe et élaborée qu’un simple projet de loi ayant un effet dissuasif. Le débat s’est concentré sur ce que le projet de loi C‑15 accomplit et également sur la stratégie nationale de prévention antidrogue. 

Avez‑vous pris connaissance du plan d'action inclus dans la stratégie nationale antidrogue? Dans l’affirmative, pensez‑vous que l'élément dissuasif de la législation peut faire partie de la stratégie ou devrait-il tout simplement être retiré? Dans un tel cas, pour quelle raison devrait-il être retiré?

(Mr. Boyd: We have tried to make it clear …)

(anglais suit)

 (1210 ‑‑ following French by Senator Carignan: ... être retiré?)

Mr. Boyd:  We have tried to make it clear that we do not believe in the legalization of drugs.  We believe in the regulatory frameworks that apply differently to each drug, depending on the risks that we face and the kinds of consequences that might befall the users or those addicted to the drugs.  I tried to be specific about Bill C‑15 and the kinds of amendments that should be made to make it a more effective bill in dealing with the kinds of egregious conduct that all of us are concerned about ‑‑ the violence in the drug trade.

You asked about the deterrent effect of the bill.  It is clear from the best available science that it will not have a deterrent effect.  You can look at any number of empirical articles from the United States to demonstrate that mandatory minimum terms, for drug sentences in particular, have been a colossal failure.  I urge you to look at two databases, criminal justice abstracts or national criminal justice reference services, and type in "mandatory minimum sentences." Many articles will pop up and you will see the methodologies involved.  It would be difficult to come to a conclusion that mandatory minimum terms for drug sentences give us either the kinds of social safety that we want or the improved health outcomes for currently addicted individuals.

Mr. Fischer:  It is not helpful to point to the National Anti‑Drug Strategy 
as the comprehensive policy approach to the drug issue in Canada.  The NAS is largely a showpiece of a few fragments of policy interventions.  Instead, we need to look at what happens at the street level and on the front line every day in terms of the interventions that are targeted and used toward the drug problem or toward drug users and the drug supply.  That is primarily enforcement, which leads to many of the effects that we have described today.  The NAS further promotes and emphasizes enforcement and prevention.  The National Anti‑Drug Strategy basically suggests that the drug problem can be either prevented or enforced away.  It does not deal with the realities of substance use that we described, namely that, for example, we have two million Canadians who freely decide or seek to use cannabis as a recreational substance every day.  As well, the Anti‑Drug Strategy, in its current form, does not deal in any way with the necessary public health measures required to prevent HIV or hepatitis C infection among injection drug users or pragmatic measures to prevent overdose deaths, which happen in Canadian cities daily.  The NAS is a showpiece instrument in many ways that neglects many of the key realities of drug policy that we have in Canada.

I repeat that none of us at this table has endorsed or supported in any way the legalization of such drugs.  I am not sure where that misunderstanding comes from.  Professor Boyd has elaborated on our stance overall with regard to our support of a regulatory, public-health-oriented framework. 

Mr. Kerr:  I have no further comment.

The Chair:  We have not completed our questioning but we are running well into overtime and we have another witness waiting to appear in Ottawa.  I will ask you to tighten up your responses if you can just a bit.

Senator Joyal:  My first reaction to the bill is enshrined in the brief that we received yesterday from Mr. Chuck Doucette, Vice-President of the Drug Prevention Network of Canada 
and former RCMP officer involved in the investigation of drug offences.  I will quote the last paragraph of the first page of his brief, which states: 

My perception about the increase in drug crimes because of lenient court sentences is reflected in a 2007 National Justice Survey which indicates that Canadians perceive the sentences imposed in Canada on drug violations are too lenient.

He was referring to an article by Don Butler entitled, “Canadians concerned about sentencing," published in the Ottawa Citizen on November 24, 2007
.

I have the perception, while listening to the experts before the committee, that Bill C‑15 is intended to legislate perception.  According to Mr. Doucette, there is a perception in the field that sentences are too lenient.  If Canadians want tougher sentences, let us give them tougher sentences and they will be reassured that, by tougher sentences, they will be safer.  

The corollary argument that we have been told by the minister is "Let us put them in prison.  When they are in prison, the streets are clean and we sleep safer in the evening."  That is the other kind of argument that we get from that perception.

How would you answer that initiative on the grounds of perception?

Mr. Boyd:  Public policy should be based on more than perception.  For example, there are people who do not want to get the H1N1 vaccination because they “perceive” that it has levels of mercury in it that might kill them.  There are people who do not want their children vaccinated because they perceive that there are terrible risks.  

I am not as interested in perception as I am in science.  Mr. Doucette is not a professor, as you implied in your comment.  He is a retired member of the RCMP with a focus on drug prohibition, criminal prohibition.  

I want us to develop policy that reflects the best available evidence and the best available science.  As Mr. Kerr said earlier, if the best available science suggested that Bill C‑15 would reduce drug disorder, problematic drug use and all of the things that people perceive it might do, then I would support it.  I am not a fan of heroin or cocaine.  

The problem is not, as some critics might depict it, one of encouraging drug use.  It is rather, what kind of strategies will give us the reduction in morbidity, drug problems and the safer streets?  We all share those goals.  I do not think we should base our policy on perception; we should base it on reality.

Senator Joyal:  Let me turn to Mr. Kerr, talking about expertise. 

We have this study from the Department of Justice, the research and statistics division, entitled
 "A Meta‑Analytic Examination of Drug Treatment Courts:  Do They Reduce Recidivism?" – it is a Department of Justice Canada study published in August 2006.  

Let me quote to you the last paragraph in the conclusion.  It is the conclusion; it is not buried in the body of the study.  It states:

While
 there are other issues that were not the subject of this research, such as the cost-effectiveness of DTCs, the results of this meta-analysis, which includes data on more than 17,000 offenders within 66 individual programs, provides clear support for the use of drug treatment courts as a method of reducing crime among offenders with substance abuse problems.

Mr. Kerr, in your brief, on the last page, you conclude on the drug treatment court analysis:

Therefore
, the evaluations of Canadian drug courts have failed to demonstrate that these programs are effective in reducing rates of recidivism and drug use among program participants.

As a layperson, whom should I believe or base my decision on, yours or the one of the Department of Justice Canada?  You probably know that analysis that I am waving at you presently, published in 2006.

Mr. Kerr:  First, that is a government report that has never been independently scientifically reviewed.  In the scientific community, the test for whether a scientific study has merit is independent scientific review and publishing in a peer-reviewed journal.  

There are numerous studies that have passed the test of independent scientific peer review and have been published in peer-reviewed journals, unlike the study you were waving at me a minute ago.  These studies, which collectively greatly outnumber the study that you have just cited, tell a very different story.

The problem in part with the study that you have mentioned there is that it is a meta‑analytic study, which considers the findings of 66 studies, yet it does not consider issues related to quality control – the various methodological limitations associated with those studies, of which there are many.  

As I mentioned in my testimony, there are only three studies that adhere to what is considered to be the gold standard of evaluation for this type of program of randomized control trial.  Two of those studies show absolutely no benefit whatsoever.  

I also submit that what while the meta‑analysis you referred to refers to 66 studies, there have only been two evaluations done in Canada of Canadian drug courts, and I shared those findings with you.  They show no benefit, although I suspect that Mr. Fischer will have more to add, as he is an expert in this area.

Mr. Fischer:  First, as Mr. Kerr says, this is a government report.  With all due respect, while I am sure the people who wrote it worked hard and diligently on it, it has not been the subject of scientific peer review.  Therefore, it has not been tested against the highest levels of scientific standards that are relevant to determine the quality of these kinds of statements.

Second, I would like to make very clear that the quality of the science in the drug treatment court research over the last 10 to 20 years varies a great deal.  Sadly, the great majority of the studies are suffering from serious methodological flaws and problems.  

Unfortunately, that is also the case for the existent Canadian evaluations of drug treatment courts.  The studies that we have are methodologically rather problematic in many ways, which is probably also the reason why none of them has been published in high level, quality scientific journals.

I would like to state clearly that drug treatment courts in Canada have been one of the most politicized interventions that I have seen in several decades.  The Minister of Justice at the time declared drug treatment courts a success and one of the most effective interventions before any scientific evaluation data was available on that subject, which seems to be a rather odd sequence of events.  That was about 10 years ago, I believe, that these kinds of statements happened.  

Ever since then, drug treatment courts have proliferated across Canada.  However, as Mr. Kerr summarized, the evidence we have in front of us on the Canadian drug treatment courts, as well as the international scientific peer review evidence on drug treatment courts, does not allow us to conclude that these interventions are superior to other forms of interventions – for example, systematic or high quality treatment; and they are certainly not more cost effective than those traditional interventions, if delivered appropriately.

In my personal point of view, drug treatment courts are primarily a political intervention rather than an effective therapeutic intervention as we have it in other forms.

The Chair:  I have one quick clarification question to put to Mr. Boyd.

In the interesting calculations that you gave to us about the impact of this bill on the provincial prison system, you came up with a total of almost $30 million annually in terms of increased imprisonment costs for marijuana cultivators.  I am assuming you reached that number by assuming an average incarceration of one year for those cultivators.  That is, some would only get six months but some would get 18 months, and so on.  Am I right about that?

Mr. Boyd:  Yes you are.  There are many variables that might, on the ground, impact that figure.  You may have prosecutorial discretion acting in the passage of Bill C‑15, where you might not get as many cases going through.  On the other hand, it is difficult to know.  There were 14,000 found cases.  Instead of 500 convictions, if we had 1,000 convictions annually, the costs could be much greater.  

You are quite right that I based it on a year rather than six months.  As I say, there are many variables that will impact the ultimate cost of Bill C‑15 in relation to cannabis producers alone.

One could use six months as an alternate figure, or more or less.

The Chair:  Thank you all very much indeed.  We apologize again for the technical difficulties at the outset.  We are very grateful for the assistance you have provided us as we continue our study on this bill. 

 (French follows ‑‑ The Chair continuing : Nous poursuivons notre étude du projet de loi…) 

 (après anglais)

La présidente : Nous poursuivons notre étude du projet de loi C-15, Loi modifiant la Loi réglementant certaines drogues et autres substances et apportant des modifications connexes et corrélatives à d'autres lois.

Nous avons le grand plaisir d'accueillir de nouveau chez nous M. Don Head, commissaire au Service correctionnel du Canada. Cela ne fait pas très longtemps qu'il était ici pour témoigner au sujet d’un autre projet de loi. Bienvenue chez nous.

(Chair : You are getting to be familiar presence at this table…)

(anglais suit)

 (Following French ‑‑ The Chair continuing : … Bienvenue chez nous.)

You are getting to be a familiar presence at this table, and we are glad to welcome you back, Mr. Head.  I believe you have an opening statement before we go to questions.

Don Head, Commissioner, Correctional Service of Canada:  Good afternoon and thank you for the opportunity to speak to you today.  It is my pleasure to appear before you to respond to any questions you may have about the Correctional Service of Canada's response to implementing Bill C‑15.  As I mentioned during my previous appearance in September, I have been the Commissioner of the Correctional Service of Canada since June of 2008.

As you are aware, mandatory minimum sentencing can lead to an overall increase in the number of offenders as well as longer sentences at both the federal, provincial and territorial levels.  Although Correctional Service of Canada is mandated to administer sentences for offenders sentenced to two years or more, the service also supervises provincial offenders granted parole in all provinces in which the National Parole Board is the decision‑making authority.  As a result, Correctional Service of Canada has been approved for funding of $23.3 million over five years to support an increase in case preparation workload for National Parole Board reviews and the supervision of offenders granted parole.  

At this time we have no data to assess whether there will be a direct impact on the Correctional Service of Canada's population levels; however, in the near term, we do not anticipate any impact on our institutional counts.  However, we are continually assessing the cumulative impact of all proposed legislation and are adjusting our plans as required.

We also know that the introduction of mandatory minimum sentencing will increase the demand for offender programs and services related to substance abuse for provincial and territorial offenders impacted by this bill.  Although 80 per cent of the Correctional Service of Canada offenders have been identified as demonstrating some difficulty with substance abuse, about 50 per cent have direct link between their substance use and criminal behaviour.  

As a result of investments through the budget process over the last three years, the Correctional Service of Canada continues to expand its capacity to deliver education, correctional programs and other interventions to ensure we deliver the targeted public safety results.  The Correctional Service of Canada currently provides a range of substance abuse programs for specific populations, and at various intensity levels, to best match offenders to their most appropriate programming.

Substance abuse in the offender population can be a serious problem, and CSC is committed to maintaining safe and secure institutions and communities by addressing the challenges posed by the presence of illicit drugs.

In an effort to further combat the presence of illicit drugs in federal penitentiaries, CSC has in place an anti‑drug strategy.  This strategy focuses on three key elements.  Prevention focuses on preventing illicit drug use by offenders in institutions in the community.  Intervention focuses on reducing the demand for illicit drugs by supporting innovative and effective approaches to treating and rehabilitating offenders with illicit drug addictions.  Last, enforcement focuses on reducing the supply of illicit drugs through the various efforts to investigate and prosecute drug crimes.

The anti‑drug strategy emphasizes a more strategic use of existing interdiction tools; an awareness program to inform staff, contractors and visitors about the repercussions of smuggling drugs into penitentiaries; increased monitoring of those individuals potentially involved in the drug trade; increased disciplinary measures; and a broadening of inmates' awareness of substance abuse programs.

The service is continuing to examine ways of strengthening drug interdiction monitoring activities.  Additionally, on August 29, 2008, the Minister of Public Safety announced $122 million in funding over 5 years to help eliminate drugs in federal institutions.  With this funding, and in line with government's continued commitment to tackling crime, a more rigorous approach to drug interdiction is being implemented in order to create the safe and security environments where offenders can focus on rehabilitation.

The funding supports an increase our drug‑detection dog teams; an increase in security‑intelligence capacity, both in the institutions and in our community offices; additional security equipment, such as ion scanners and X‑ray machines; enhanced perimeter security through related technologies; and the reinforcement of search policies to better prevent drugs from entering penitentiaries and ensure that children are not being used to traffic illicit substances into institutions.

Although Bill C‑15 will introduce new challenges, I am confident that CSC will continue to fill its mandate to ensure we deliver good public safety results to Canadians.  Thank you and I welcome any questions.

The Chair:  Thank you, Mr. Head.  We do, of course, have questions.  Colleagues, please remember we have a drop dead cut‑off time of 1:30.

Senator Campbell:  I hate that term.

The Chair:  I am sorry.  Let us call it a "sit up and go to work in the Senate Chamber" deadline.

Senator Wallace:  It is good to have you back, Mr. Head.

Within the institutions, having adequate facilities and services, particularly treatment services, is critically important.  As we have heard from many witnesses, being able to provide that requires money.

Can you give us a bit of an overview of the total budget you have for your agency, as well as, perhaps, some indication of any progress that is been made of over the last three or four years, or any increases in that funding.  We want to get a sense of whether the funding is moving in the right direction.

Mr. Head:  Thank you for that question.  My budget is currently $2.3 billion, which covers all aspects of our service:  The services that we deliver in the institutions, in the community, through our regional headquarters and in our national headquarters office.

As it relates specifically to programs and overall interventions, we are currently spending about $130 million a year, which is broken down to about $60 million for correctional reintegration programs, around $22 million for education programs, and about $47 million for employment or vocational skills development types of programs.

We are spending around $130 million.

Over the next several years, I will see my budget increase to $144 million next year, particularly in the correctional program areas.  That will increase to $154 million the following year, and up to $164 million by the year after.

As well, as part of those increases in the subsequent years, we received as part of what is called the Strategic Reinvestment Process – part of the overall strategic review that all government departments go through – a reinvestment of $44 million.  That has allowed us to do work specifically on our offender intake assessment process; to strengthen our capacity to deliver violence prevention programs; community maintenance programs which have a focus on substance abuse; our Aboriginal programs; the implementation of Aboriginal pathways units across the country; and monies for the implementation of electronic monitoring, dependent upon the passage of Bill C‑43.

Senator Wallace:  I realize more money could be used to take your programs to improve them further.  However, are you generally satisfied, overall, with the increases in funding you have had?  Do you feel it is providing you with adequate funding to do the job you are responsible to do?

Mr. Head:  Overall, I would say we are in a good position.  We are continuing to assess the impacts of future bills and what those mean on the population and how we need to respond to those.  If part of question is if we are meeting every single need best way we can, the answer is no; we have gaps and we are trying to fill them.  

For example, we are revamping our overall programming strategy and are looking to pilot a new process that we are calling the integrated correctional program model starting in January.  That will help us address a couple of things:  The issue in terms of the time that offenders first start their program, once they have come into the federal system, for instance.  The idea is to get them involved in programming at the time they come into our reception units, and not waiting months and months until after they are into their placement facility.  That will also help address the issue commonly referred to as wait lists, because we will have a much more streamlined and modularized approach to delivering programs, which will allow us to move forward.  

We will be assessing this pilot project over the next year.  We are confident at this point that will help to more the yardsticks tremendously.  Along with the investments we receive, we are in as good as shape as we can be.  That said, we continue to assess other changes that may impact the population levels and what we need to do in relation to those factors.

Senator Wallace:  What would you say about the effectiveness of your department's anti‑drug strategy?

Mr. Head:  Looking at each one of the components, on the prevention side, like general society, I think there is still a lot of work to do.  On a prevention side, for example, we have made some strides in terms of the delivery of good quality health care to offenders.  We have focused on providing public health care education to offenders.  We have looked at even using peer counseling for some issues around the prevention side; using offenders who have been able to turn their lives around to help to act as peer counselors for other offenders.

We have also had in place for the last several years a methadone maintenance program as a method of prevention.  We currently have about 390 offenders across the country on the methadone program.

We have made some strides.  However, there is still work for us to do there.

Treatment is one of the areas where, again, our supply is relatively good in relation to the demand ‑‑ the demand being of the delivery of programs.  Our suite of substance abuse programs are seen internationally as leading edge substance abuse programs within a correctional service.  The U.K., Norway and Sweden have adopted our substance abuse programming model as their approach within their systems.  We have some very good scientific data that supports the efficacy of the substance abuse programs that we are delivering.  Therefore, we are in a good position in that area.

On the enforcement side, with the investments we received in the last couple of years we are, like mainstream society, making some gains.  However we are far from proclaiming that we have won the war on drugs coming into the institutions.  We have more tools, more processes and more approaches that are helping us to stem the flow of drugs coming into our institutions.

The Chair:  Colleagues, everyone wants to put questions and we have 40 minutes in which to do so, as a reminder.

Senator Banks:  Mr. Head, thank you for being here.  I am glad to meet you, and hope to never meet you in your professional capacity.

You have talked to us about the proportion of people with whom you deal who have a drug connection.  Presumably you are talking about why they are there and why you are dealing with them.

Do you have any impression, or perhaps even statistical information, as to how many people in the federal prison system are users of drugs?  I ask because we hear that drug use is rampant in prisons.  Is it rampant and do you have a proportional idea?

Mr. Head:  That is a good question, senator.  We know that offenders who come into the system through our assessment processes, about 80 per cent of them have had some use or problem with substance abuse.  Of the total population, we know 45 per cent had a substance‑abuse problem that was linked to their criminal behaviour, so about half of the population.  

We know, of the substance abuse population that we deal with, that about 34 per cent have what we call a high‑intensity need.  That means that the kind of program we have to provide to them needs to be very focused and intensive.  Then we have about 18 per cent or so who fall into the moderate category and about 26 per cent in the low‑intensity category.

In terms of what is happening in our institutions, there are always offenders who are continually trying to find ways to have drugs introduced so they can use them.  One tool available to us to monitor offenders and detect drugs use is the provisions of our Corrections and Conditional Release Act 
that allow us, under strict guidelines, to use a process called urinalysis.  Through our urinalysis testing that we do throughout the year we have about 13 per cent of the tests coming back positive.  About 10 to 12 per cent of the offenders refuse to submit to the test, which they are entitled to under the law.  

From that we deduce that about 25 per cent of the population, at any given time, may be active in some form of drug use or abuse in the institutions, but 13 per cent based on the positive tests that we get.

Senator Banks:  With the potential of 25.

Mr. Head:  Yes.

Senator Banks:  This is something that confuses Canadians.  It is all very well to talk about prohibition of drugs, and everyone is in favour of not having drugs.  There should not be drugs, and no one should ever use drugs for reasons other than therapy.  

There are efforts made to try to stamp out drugs in the general population, in society, but in the prison society you have a certain amount of control that no one has over public society.  You have choke points; there are only certain numbers of ways to get in and/or out and only a certain number of places by which stuff can be got to your guests.

If you cannot stamp it out ‑‑ that is my rhetorical question ‑‑ how can society?  You got 122 million new dollars to help stamp it out.  Is it possible to eradicate drug use in prison with any amount of money?  How much money would it take to eradicate drug use in prisons?

Mr. Head:  That is a very good question, senator.  To give some examples of some of the challenges we have, even with the investment of money that comes our way.  These are true situations that my staff has to deal with on any given day.

Again, the population that is involved in this is relatively small, so this is not a generalized statement.  We will have visitors who will use children to bring drugs into the institution by smuggling it in the diapers that the small children are wearing.

We have to follow the laws in terms of when we can search people; we have to have reasonable probable grounds for doing that.  That is why we beefed up our security intelligence side so we can get better information as to who to target when they are coming in.

I have individuals at certain times that belong to organized crime or small groups of individuals who are linked to others who are trying to run the drug trade inside the institutions and will sneak up on our perimeter in the evening and launch tennis balls.  They will stay outside the range of the mobile patrols and the towers and they will launch tennis balls.  We have had arrows launched over the perimeter.  We have even had dead birds stuffed with drugs launched over the perimeter and coming into our fence.

Every time we focus on those choke points ‑‑ like you have appropriately pointed out ‑‑ new and innovative ways are coming to our attention for how drugs are getting in.

I believe I have the best staff in the world in terms of correctional service staff, and every now and then I get some staff member who has been enticed to bring something into the institution.  Unless I am searching every single person, every single visitor, I would not say it is absolutely impossible, but it is extremely difficult for me to give a 100‑per‑cent guarantee.  

The position I take is that we will do everything in our power to stem that flow the best way we can. 

Senator Baker:  Commissioner, there is no reasonable expectation of privacy when you are a prisoner.  You do not have to get a search warrant.  Our case law shows us you can listen to someone's telephone calls and read their mail.  When you visit one of your prisons, you go in and put all your material in a locker.  Then you go through a screening device just as if you are in an airport.  I am talking about what is presently in place.  There are dogs on either end, and then you go in.  Everything is searched, just as when you go on an airplane, when you visit someone in one of your institutions.  Some of us have been there to visit.

You have that.  Given the tennis balls, arrows or pigeons, you can have a roof or something to prevent that.  Now you are going to have drug‑detector dog teams.  You already have that.  I presume you are thinking about new sniffer dogs?

Mr. Head:  These are additional dogs, senator.

Senator Baker:  These would not be only marijuana, but cocaine and this sort of thing would be different?  In other words, you will hire new dogs?

Mr. Head:  I should clarify.  We currently have 40 to 45 dogs.  Through this investment we will ramp up to 125 dog teams across the country.  Those dogs are able to detect most drugs.  They get the same training as the Canadian Border Service Agency does.  We are also training dogs ‑‑ you may laugh but it is true ‑‑ to detect cell phones.   

Senator Campbell:  I have a dog for you at home.

Mr. Head:  They can detect cell phones and we know cell phones are being used by offenders to arrange their drug drops.

Senator Baker:  You already have dogs, but you will get new dogs that can sniff new, different things.  You say you will beef up your security intelligence capacity in a prison when you already have control of that.  Ion scanners are used for detecting drugs in money, with the RCMP.  They can detect anything. 

Mr. Head:  That is right.  You would probably see a similar device in the airport.  If you get pulled over for a secondary search, they do a swipe.  It is that kind of technology.

Senator Baker:  Then you will have enhanced perimeter security technologies.  I do not know, commissioner -- that amount of drugs in prisons?  As Senator Banks said, if there is that amount of drugs in prisons and that much control, a prison is not a hotel.

Senator Joyal:  It is not a shopping centre.

Senator Baker:  There is no expectation of privacy there.  You already have these people in custody.  There is no hope for us eradicating the problem in the general population if you cannot eradicate it in your prisons.  

Is there something we are missing, apart from the pigeons or the arrows or the tennis balls, to allow that amount of drugs to be getting into prisons? Do you have any idea at all?

Mr. Head:  You raise an extremely good point.  To clarify, we do not have the absolute right to search or strip search offenders or visitors at will.  The law is clear on this for us.  We have control in terms of movement in and out, but having the ability to do that level of searching is not the case.  

We need to supplement our approaches and our practices, so that for those areas where we do not have reasonable or probable grounds to search we get some kind of indicator that will allow us to move to that next level.

It is a challenge.  It is not a challenge just in our correctional system; it is a challenge in every correctional system around the world.

Senator Baker:  You are saying that you need the same authority as the border security guards have.  In other words, are you suggesting an amendment to your act to allow you to do the same thing as our border patrol guards do?

Mr. Head:  I am not necessarily advocating for any amendments.

Senator Baker:  No, but you are saying that is your problem.

Mr. Head:  I am saying that is one of the challenges we have.  In order to compensate for that challenge, I need to look at different practices, approaches and pieces of technology that would assist my staff to do their job.

Senator Baker:  At our airports we do not have machines capable of detecting those sorts of substances on people going through, or is it a problem with your machines not being up to date with the airport machines? 

Mr. Head:  Each piece of technology we have has a very specific purpose.  For example, dogs are for detecting drugs.  Almost every institution currently has one dog.  A dog can only be worked for so long before it has to have a break.  They are not unionized dogs, but in terms of their detection capacity, they need to have a break.

The walk‑through scanner is a metal detecting device.  Unless the drugs were, for example, wrapped up in tin foil, pills and substances like that that are secreted in body cavities and the walk‑through scanner will not detect that for us.  

The ion scanner, similar to the devices you see the airport, allow us, through sampling different pieces of either clothing or materials such as driver's licences or things that people touch on a regular basis, to assess whether that piece has come into contact or has drug particles on it, which then allows us to form a balance of probability or reasonable grounds assumption to allow us to move to a more intrusive search. 

Senator Joyal:  To me, a needle is made of metal, and now there are scanners whereby you see the nude body of the person.  With that kind of scanner, I do not understand why you cannot detect whether or not someone has any kind of substance.

Mr. Head:  That is a good example, senator.  We recently purchased one of those scanners.  It is commonly referred to as a milliwave
 scanner.  Short of being fluoroscope
‑type technology, it allows us to see through the body clothing.  We cannot penetrate the body itself, but if people have, for example, secreted something in their armpit, we will be able to see that.

Senator Milne:  But not if it was in a body cavity?

Mr. Head:  Not in a body cavity, but we have other opportunities to try to do some things with that.  We have just purchased that kind of technology and are just testing it.  We are currently running into a challenge as to whether that constitutes a strip search.  In order for a strip search to occur, again, we have certain procedures that we must follow.  We are testing the machinery and its efficacy within a prison environment where it is best used, but we are also seeing how it fits into the legislative and regulatory framework within which we must work. 

Senator Baker:  You are getting the ion scanner to give you reasonable grounds to be able to do a more complete search.  I guess that is your point. 

Mr. Head:  Yes.

Senator Baker:  It is just like the RCMP or any other police force that uses these scanners.  

There is one thing to note, though:  Recent case law has shown that all Canadian paper money has traces of drugs on it.  Still, your ion scanner would give you the grounds to go beyond what you presently have authority to do.

Mr. Head:  For that reason, we have issued a bulletin to all our institutions saying that the reasonable grounds cannot be derived from the scanning of money.

Senator Baker:  Excellent; good point.

Senator Milne:  When you spoke about the new antidrug strategy with its three pillars in the prison, which is the regime that you are now working under, I did not hear you say anything about harm reduction.  Can you tell me what sort of harm reduction measures are still currently in place in Canadian prisons?

Mr. Head:  In terms of the federal penitentiaries, our harm reduction is taking the form mostly of education.  As you are probably aware, previously we did a pilot project around safe tattooing.

Senator Milne:  Did that include needles?

Mr. Head:  We have not done one around needles in the Canadian federal system or in the provincial and territorial systems.  

We have looked at what other countries, particularly in Europe, have done.  I sent a team to Europe a couple of years ago to look at what is going on in places like Spain, Germany, France and the U.K.  It came back, and there was nothing conclusive that said there was anything there that definitively moved in a specific direction.  We were led to believe that certain harm reduction activities were used in those jurisdictions, and when my staff got there, they found those jurisdictions had abandoned them previously and moved in different directions.

Presently, our harm reduction initiatives focus primarily on education and peer counselling, and we are doing work around the methadone maintenance treatment program.

Senator Milne:  We have heard that HIV is rampant and spreading within the prison system, mainly because of the use of unsanitary apparatus, ballpoint pens, for example, to inject drugs.  You still are not doing anything about safe needles or clean needles or anything at all to aid with that; is that correct?

Mr. Head:  I should have mentioned another of our prevention activities.  When offenders are admitted to the federal system, we give them the opportunity to be voluntarily tested for infectious diseases.  We have an uptake of about 50 per cent of offenders who come in who want to be tested for HIV/AIDS.

About 50 per cent of the offenders want to be tested for hepatitis C.  Based on that testing, the last numbers that we have indicate that about 250 offenders have HIV/AIDS as a result of that testing and 4,101 ‑‑ it is a precise number because it is the last count that we have ‑‑ offenders are positive for hepatitis C.  That is based on the volunteer testing done at the time of admission.

There are some in there, and I do not know the number, who volunteered to be tested after they were admitted.  I cannot tell you of those numbers how many might have contracted that after they come into the system.  We know what the numbers are for those who submitted to voluntary testing at the time of admission.

The Chair:  We have a little less than 20 minutes, and that means I will be ruthless and cut each of you off before you hit the five‑minute mark, which means concise questions and answers, please.

Mr. Head:  Yes, Madam Chair.

Senator Watt:  Thank you again, Mr. Head.  I will deal mainly with the rehabilitation aspect.  When this law becomes enforced, will you be ready to have the programs available in the North? 

Mr. Head:  The short answer is that the impact on the Correctional Service of Canada will not be an institutional impact.  It will be an impact in terms of us supervising provincial offenders who are granted parole by the National Parole Board except in the provinces of Ontario and Quebec where they have their own parole board.  In the cases of offenders in the provincial or territorial system, they will have the ability to access the community programs that are available in terms of community maintenance programs.

The problem with most provincial offenders who get parole is that the period of time that they are on parole ends up being relatively short, a few months at best.  It is trying to find the right program.  I know, Madam Chair, you are trying to keep me short, but I think this is worth sharing with the committee.  One of the important things for us in terms of making any inroads in terms of rehabilitative gains that offenders make while they are either in a federal, provincial or territorial system around programs is ensuring that the social services program intervention‑type support services are there beyond their sentence.  

After offenders participate in programs, upon release they do well.  However, after two or five years, we start to see levels of recidivism start to climb because those kinds of support services are not there.  If you were to ask me my biggest concern in terms of rehabilitative services, it is the kinds of services available to individual beyond their warrant expiry date.

Senator Watt:  How does that link to the drug court?

Mr. Head:  Presently, there is not much linkage to the drug treatment courts because the kinds of programs that individuals are being diverted to through the drug court, to the best of our knowledge, are being accessed to their capacity.  There is no linkage right now between them.

Senator Watt:  Rehabilitation and the drug court?

Mr. Head:  That is right.

Senator Watt:  If an Inuk person from my community is charged with trafficking, for example, where does the rehabilitation kick in?  How is that person dealt with?  If he is picked up and charged by the police, where does he go?  Is he automatically taken out of the community according to the process?  How does that work?

Mr. Head:  If he goes through the drug treatment court, you would have to talk to someone who knows that process better than I do.  I can talk to you about a person who is remanded or sentenced either provincially, territorially or federally; but if they are going through the drug treatment court, I would have to defer to someone who knows that area better than we do because we are not involved or responsible for those programs.

The Chair:  Senator Watt, I am sorry.

Senator Watt:  One more?

The Chair:  No.  You could, perhaps, have a conversation afterwards with Mr. Head or we could write him a letter to put further questions to him if you would like.

Senator Watt:  Okay.

(French follows ‑‑ Le sénateur Carignan : Dans l’étude d’un autre…)
 (après anglais)

Le sénateur Carignan : Dans l’étude d’un autre projet de loi, on a discuté de la surpopulation et des conditions de détention dans les pénitenciers. Avez‑vous des données sur les conditions de détention, par exemple, le nombre de pieds carrés par prisonniers? Comment se comparent les conditions de vie dans les centres de détentions de Service correctionnel du Canada aux centres de détentions d’autres pays? Nos conditions sont-elles de haut-niveau?

Auriez-vous un document explicatif sur les conditions de vie et l'ensemble des services? Votre présentation fut un peu générale et touchait les programmes. Existe-t-il un guide des services offerts par Service correctionnel du Canada?  Dans l’affirmative, pourrait-on en avoir une copie?

(Mr. Head: We have information in terms…)

(anglais suit)

 (Following French ‑‑ Senator Carignan continuing ‑‑  avoir une copie?)

Mr. Head:  Yes.  We have information in terms of the square footage of the cells, the types of program space available.  We can provide you with a document that gives a general layout of an institution, the space available.

In terms of the first part of your question, in earlier discussions about comparisons, particularly in Canada, there was a lot of discussion on previous Bill C‑25 in relation to remand and the conditions of remand in the provincial and territorial systems versus sentence capacity in the provinces and territories and then the difference between all of those and the federal system.

As you can imagine, our facilities are meant to hold offenders for longer periods of time, averaging sentences of approximately four years, where the average stay in a provincial facility is 30, 60, 90 days, depending on the province or territory.  The types of layouts of those facilities are different for that very reason.

Some of the more modern construction that is going on in some of the provinces, they have requested our standards for building facilities and taking that into account.  We can share with the committee the information regarding our square footage, metreage for our facilities for offenders.

(French follows ‑‑ Le sénateur Carignan : J’aimerais en savoir plus…)
(après anglais)

Le sénateur Carignan : J’aimerais en savoir plus sur les conditions de vie et les services offerts au Canada. J’aimerais également des données comparatives avec les services offerts dans d'autres pays.

Le professeur Shea a soulevé une des problématiques liées à l’augmentation de la population carcérale, soit celle de la réinsertion sociale des contrevenants ayant passé une longue période derrière les barreaux. Il semble que ces personnes connaissent plusieurs difficultés de réadaptation.

Vos programmes prévoient-ils de la formation ou des séminaires offerts aux détenus sur la vie à l’extérieur du milieu carcéral, en leur suggérant des trucs pour ne pas retomber dans la délinquance et afin d’assurer une pleine réinsertion en société, un peu comme on offre aux préretraités pour une retraite réussie?

(The Chair: I am going to ask you to answer that question…)

(anglais suit)

 (Following French ‑‑ Senator Carignan continuing ‑‑  pour une retraite réussie?)

The Chair:  Mr. Head, you can also answer that question in writing.  When you are telling us about the square footage, would you please include in there both the norms, what is supposed to be available for an inhabitant of a prison system, and what the reality is on any given day? 

Mr. Head:  No problem.

The Chair:  The question about preparation for post-release life is also important.

Senator Joyal:  Mr. Head, in your brief you state:

At this time, we do not have any data to assess whether there will be a direct impact on CSC’s population levels
.  

Am I to understand that you have not done an assessment of the three main sections of the bill on trafficking, importing and production and the resulting increased population to your premises?

Mr. Head:  We have done an evaluation but nothing indicated to us that there would be any significant increase to the federal population that would require us to make a request for additional federal money at this time.  However, if the bill is passed, we would continue to monitor this post-implementation to determine whether there is an impact.  Through the normal Treasury Board process, we would have a opportunity to make representation for resources, as we would do at any there is a significant change in the population numbers.

Senator Joyal:  Your answer surprises me because we heard from the Canadian Centre for Justice Statistics who gave us a chart of information. At page 12 of that chart, it shows quite clearly that those sentenced to 12 months for either trafficking, importing or importation will move to 36 months.  Three sections in the bill deal with sentences of two years and more.  The testimony that we heard is not at all to the point that the increase of the population would not be significant.  On the contrary, Mr. Boyd said this morning:  

 An RCMP study in 2005 canvassed all found cases of marijuana cultivation . . .  from 1997 to 2003, and noted that there were . . .  3,500 convictions . . . 

Those people will be moved from one year to two years according to the terms of this bill.  Mr. Boyd roughly calculated that the imprisonment of a further 500 marijuana growers in British Columbia each year.  The cost of that imprisonment will be approximately $57,000 per year for each provincial prisoner with a total cost of almost $30 million annually for marijuana cultivators. this change will mean that marijuana growers will make up approximately 20 per cent of all provincial prisoners in contrast to the current level of 5 per cent. 

I do not understand why you say the bill will not have a significant impact on the prison population.  

Mr. Head:  At this time, the data is not clear to us.  It is not clear that those numbers are based on something that we could justify in terms of making a financial situation.  However, we have the opportunity through our normal budgetary processes should there be an increase in the population as a result of this bill's passage.  I am able to make representation for the appropriate funding to deal with any significant increase.  At this time, based on hard numbers available to us, nothing would suggest, from an institutional count perspective, there would be an increase.  From a community case preparation perspective for provincial offenders and the supervision for all the provinces and territories, except Ontario and Quebec, there was an increase. That is why $23.3 million over five years, or a $6.4‑million increase in our budget, accompanies this bill.

Senator Joyal:  I do not understand your answer based on the impact of this bill.  If the government is serious about it, it should increase significantly the prison population.  You are telling us today that it will not increase significantly within your existing budgetary constraints.  You stand by your answer.  It will be tested by the two-year evaluation as stated in the bill.  We will know then whether you are right or wrong today.  I suggest to you, sir, that perhaps you should leave some leeway for an increase in the prison population because the statistics that we received do not support your remarks this morning.

Mr. Head:  No, but again, senator, I have the ability to make representation to Treasury Board if, in six months' time or one year's time before the two-year review process has been completed, there should be an increase.  At this time, the numbers are not concrete enough for me to make the assumptions that these individuals are making.

Senator Angus:  Do you support the passage of this bill, as drafted?

Mr. Head:  My role is to look at the implications of the bill and to implement whatever Parliament passes.

Senator Angus:  Do you have a view that the bill would be a bad law or a good law?

Mr. Head:  My position always is to give life to anything that is passed through Parliament in the best way that I can as it relates specifically to continuing to produce the public safety results. 

Senator Angus:  You might have anticipated this from the front page of The Globe and Mail today where it talks about solitary confinement not being safe or humane. A prison ombudsman stated that the use of solitary confinement in federal penitentiaries has spiraled out of control, threatening the rights and well‑being of thousands of inmates.  Do you have a comment on that?

Mr. Head:  Yes, although I am not sure what its relationship is to Bill C‑15.

Senator Angus:  I came to that question because we were talking about drugs in prisons.   

Mr. Head:  Thank you for the clarification.  In terms of the use of segregation, our legislation is clear as to how and when we use it and the processes for monitoring people in segregation.  When individuals jeopardize the safety and security of the institution, the staff, other offenders or visitors, the use of segregation is appropriate within the correctional setting. We need to continually ensure that we are consistent with the law in terms of how we apply it and that the appropriate safeguards are in place to protect the offenders' rights as well.

Senator Angus:  I will not violate the agreement of one question but a question flows from that one:  What is the process when you receive an ombudsman's report like this?   

Senator Angus:  You said that you apply the law but can the law result in inhumane treatment.  There is a long report on this issue.  The results of these studies are quite alarming.  I am sure that you do not just turn a blind eye to it?

Mr. Head:  No, that is for sure.  Part of the problem with responding to articles in the newspaper ‑‑

Senator Angus:  It is an ombudsman's report.

Mr. Head:  In terms of responding to the ombudsman's report, we have a process.  A response is published with the ombudsman's report.  For example, I initiated a process whereby we look at the impact of segregation on mental health offenders.  I am convening an outside panel of individuals to look at that and to provide us with advice and guidance as to how to address those kinds of issues.  We do take this seriously.  Part of the problem with a newspaper article is that it does not always quote the facts.

Senator Angus:  I know that, but I specified "ombudsman's report."  You have answered, thank you.

The Chair:  Mr. Head, when you write to the committee, please include a response to some of the concerns raised by Senator Watt about the experience of Inuit, both those who are charged and those who are convicted.

I would ask you to send the committee information on your anti‑drug strategy, which sounds quite interesting.  I note that under "enforcement" you undertake efforts leading to the prosecution of drug crimes committed in the system.  Could you give us some information on how many such prosecutions occur, what kind of offences they involve and whether you think this bill is likely to have any impact on that element?  I understand that prosecution is not your primary goal, but this bill, among other things, is about prosecution. 

Mr. Head:  I will do that.

The Chair:  Thank you.

(The committee adjourned.) 
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