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The Standing Senate Committee on Legal and Constitutional Affairs, to which was referred Bill C-15, An Act to amend the Controlled Drugs and Substances Act and to make related and consequential amendments to other acts, met this day at 4 p.m. to give consideration to the bill.

Senator Joan Fraser (Chair) in the chair.

The Chair:  Honourable senators, welcome to this meeting of the Standing Senate Committee on Legal and Constitutional Affairs.  We are continuing our study of Bill C-15, An Act to amend the Controlled Drugs and Substances Act and to make related and consequential amendments to other Acts.

(French follows -- The Chair cont'g:  Comme, permite moi aujourd'hui...) 
(après anglais)(La présidente)

Comme premier témoin aujourd’hui, nous avons le grand plaisir d'accueillir d'abord Mme Joëlle Roy, vice-présidente de l'Association québécoise des avocats et avocates de la défense et ensuite le professeur Eugene Oscapella de l'Université d'Ottawa. Vous avez décidé que Mme Roy commencerait.

Joëlle Roy, vice-présidente, Association québécoise des avocats et avocates de la défense : Bonjour à tous, merci beaucoup, c'est notre première apparition ici parmi vous, cela fait très plaisir d'être là. J'ai envoyé un court texte, peut-être le délai est un peu court, hier en fin d'après midi. 

L'AQAAD désire s'inscrire en faux contre le projet de loi C-15, pour plusieurs raisons, la première étant qu'on se demande pourquoi une telle loi sera adoptée, c'est quoi l'utilité de cette loi. À mon sens, je veux parler au nom de l'AQAAD, il n’y a aucune urgence au Canada, il n’y a aucune pression sociale qui milite en faveur de l'adoption d'une telle loi. 

Ce n'est pas n'importe quelle loi parce que ce ne sont que des peines minimales qui tapissent cette loi partout. Ce ne sont pas que des petites peines minimales, on parle de peines d'emprisonnement alors qu’on sait qu'il y a aussi des peines alternatives. Le sursis et l’amende existent. Les travaux communautaires existent, et nullement dans ce projet de loi, il est question effectivement de peine alternative, ce qui est absolument inquiétant. 

La présidente : Mme Roy, est-ce que vous pourriez parler un peu plus lentement pour les pauvres interprètes.

Mme Roy : Ce qui est très inquiétant, c'est les peines minimales qui sont partout dans ce projet de loi et qui, je ne sais pas d'où vient la corrélation, je ne sais pas pourquoi cela vaut un an, deux ans, ou trois ans.  

Qu'est-ce qui justifie cela, c'est quoi l'équation pour dire qu’admettons, tant de plants, de cinq plants à plus à 200 plants, on parle de six mois; pourquoi cela vaut six mois? Est-ce que c'est un mois par plant? Cela n'a pas de bons sens parce que c'est à mon sens un projet de loi qui est absolument répressif. 

Peut-être que le professeur ici à ma droite est plus apte à parler de répression, mais la répression ne fait pas ses preuves. C'est-à-dire que je crois que l'on voudrait bien croire ultimement, que plus les lois sont répressives, plus il y a une diminution du crime. Cette équation n'existe pas, les rapports criminologiques vont vous dire que cela n'existe pas. Ce sont des vœux pieux de penser que plus les lois sont sévères, plus la criminalité va être en baisse. 

Autre constatation, toutes les statistiques aussi le démontrent, la criminalité au Canada est en baisse. Alors qu'est-ce qui justifie l'adoption d'un tel projet de loi? Ce qui est inquiétant aussi, c'est le fait du cumul de projets de loi les uns après les autres, toujours plus répressifs les uns que les autres qui vont créer un climat de répression assez grave au Canada. 

On s'inspire peut-être un peu du modèle américain, je crois que ce n'est pas le modèle à suivre. Ils ont des problèmes de surpopulation carcérale. Comment on en vient à bout, c'est peut-être peu comme information que je lisais dans la presse, ce n'est pas de référer à la source et dire nos lois sont trop sévères, ne conviennent pas, la solution pour eux, c'est de dire : on transfère les détenus d'État et on construit des prisons. Est-ce qu'on veut en venir là au Canada? Est-ce qu'on veut ces solutions? Je pense que non parce que l'adoption à une vitesse folle du Code criminel, ce sont des remaniements du Code criminel les uns après les autres à une vitesse fulgurante. 

Pour nous, l'Association québécoise, pour les intervenants, c'est difficile de se préparer et d'être conséquent et de préparer des textes. Si le gouvernement était aussi actif en matière d'environnement, on aurait le pays le plus vert au monde. Qu’est-ce qui presse tant au criminel? Je suis dans le milieu depuis 16 ans. Je peux vous dire qu'il n'y a personne, aucun intervenant, autant les juges que les procureurs de la Couronne, qui vont vous dire qu’il faut agir, que cela prend une loi pour la répression de tel type de crime. Ceci était pour mon commentaire éditorial. 

Maintenant, quant à la loi, le fait d'imposer des peines minimales fait aussi que cela nous bâillonne. Cela bâillonne non seulement le magistrat qui impose des peines, mais les avocats de la défense, de la Couronne, les agents de probation, parce qu'on est nous sur le terrain. On le voit tous les jours. Il y a des cas d'exception. Cette loi est carrément contraire aux dispositions de l'article 7.18 et suivants du Code criminel et je dirais même qu'elle enfreint l'article 12 de la Charte parce qu’un juge avant d’ordonner une sentence doit prend en compte touts les facteurs atténuants, aggravants, les circonstances exceptionnelles liées au délinquant et à la victime et à la société avant de rendre une sentence. Cette sentence,  le code le prévoit, doit être juste et appropriée. Ce qui fait qu'avec une sentence minimale, on n'a pas cette solution, parce qu'on a 2 ans, 3 ans, 18 mois, on ne peut rien faire. 

Non seulement le juge est lié et cela fait des conséquences très graves, mais nous, en tant qu’officier de la justice, on est bâillonné également. On ne peut pas faire notre travail.  Notre travail est de plaider, de nous faire entendre. Dans un système judiciaire digne de ce nom, on doit entendre les parties avant de rendre une décision, c'est un principe élémentaire. C'est la base même du système judiciaire. 

Si un avocat ne peut plus représenter son client ou si un avocat de la Couronne ne peut plus faire des représentations, à quoi on sert? À quoi est-ce que le système judiciaire sert? Dans le texte que je vous ai fait parvenir hier, je disais que ce projet de loi peut-être en particulier, mais l'ensemble de l'application des lois sur la table présentement, c'est ni plus ni moins qu'une mise en tutelle du système judiciaire canadien. C'est cela qui arrive. C'est nous dire : vous n’êtes pas capable de faire votre travail, c'est de nous bâillonner, nous empêcher de s'exprimer. Parce qu’il y a des cas d'exception. 

Ce n'est pas vrai que si on prend la loi comme cela, il y a des aberrations, des sentences, quelqu'un qui va trafiquer un joint, mettons, sur un terrain d'école, ou à proximité d'un terrain d'école, il y a beaucoup de termes vagues aussi dans cette loi, qui sont imprécis. Qu'est-ce que cela veut dire? Le dépanneur du coin ou peut-être des jeunes peuvent se tenir, c'est très large. Qui va trafiquer sur un terrain d'école? C'est probablement un jeune, de 18 ans, à qui la loi des adultes s'appliquerait. Je trouve que cette loi vise beaucoup les jeunes. Est-ce qu'on veut qu’un jeune qui trafique un joint sur un terrain de l'école soit soumis à une peine de deux ans? C'est du pénitencier. Ce n'est pas une prison provinciale. 

On ne fait pas de différence : antécédent, pas d'antécédent, multirécidiviste, aucune différence. Deux ans, pensez-y? On vend un joint sur le terrain de l'école, on est condamné illico à deux ans de prison, c'est totalement absurde. 

On voudrait peut-être penser aussi que le jeune qui aurait une telle sentence ne récidivera jamais, va avoir sa leçon, et cetera. C'est une pensée pieuse. 

Ce que j'ai écrit dans mon texte, c'est que, un, il va y avoir une hausse de population carcérale fédérale à tout le moins ou provinciale même astronomique. On va changer le visage de la population carcérale. L'emprisonnement, c'est le dernier recours comme sentence pour un juge. C'est la dernière solution. Le code le prévoit aussi. Il faut regarder toutes les solutions alternatives avant d’emprisonner quelqu’un, c'est le châtiment ultime. 

On va se ramasser avec une population carcérale sans aucun antécédent, aucun passé criminel, des jeunes, qui peuvent être de milieu défavorisé, des problèmes de santé mentale fragile, des gens vulnérables, influençables qui vont créer des liens avec des gens beaucoup plus criminalisés qu'eux. À l'intérieur des murs, il faut que tu te protèges, que tu fasses des liens, il faut que tu cherches un acoquinement, on le sait, on le vit. 

Le jeune qui aura une sentence de deux ans, lui, je ne suis pas certaine qu’il va sortir de là et va dire : mon Dieu je ne recommencerai pas. Il va peut-être glisser vers une criminalité beaucoup plus structurée, avec des gens beaucoup plus criminalisés que lui. Et cela fait des problèmes liés à la surpopulation carcérale, on le sait, c'est le manque de programmes, les conditions dangereuses, un manque d'hygiène, on ne souhaite pas cela.

Encore là, pour la production de marijuana, ce qu'on voit, c'est les sentences toujours minimales, toujours d'emprisonnement. On parle de sentences allant jusqu'à trois ans.  Le reste du projet de loi, c'est absolument, je trouve qu'il y a beaucoup de termes qui sont très vagues, comme le risque d’atteinte à la santé ou à la sécurité d'une personne. Qu'est-ce que c'est? Cela reste à définir. 

Je crois, sincèrement, que ce projet de loi est inutile. On est dans le système judiciaire depuis des années, on fait très bien notre travail, les juges, les avocats, on fait bien notre travail, on a des outils pour le faire. Ce qu’il y a d’atténuant, on peut le faire valoir, il n’y a rien d'atténuant dans ce projet de loi, aucun facteur atténuant n’est mentionné. 

Le côté réhabilitation ne fait absolument pas partie de ce projet de loi là alors que l'on sait que 17, 18 en parle. Comme société, ce qu'on veut ultimement, c'est une fois que le délinquant sera remis en liberté, qu’il soit réhabilité. C'est ce qu'on veut en tant que société.  On ne veut pas quelqu’un qui va sortir plus aigri et plus criminalisé.

La présidente : C’est toujours très intéressant d’écouter les témoins. On veut écouter tout le monde et poser des questions.

(M. Oscapella : I am an Ottawa lawyer and Ive been an a layer for 30 years—1630 follow)

(anglais suit)

 (Following French in 1610, Mr. Oscapella continuing)

My name is Eugene Oscapella, and I am an Ottawa lawyer.  I have been a lawyer for about 30 years.  I have worked in the field of criminal justice policy for much of that time.  For the past 20 years, I have worked, to a great extent, in drug policy.  I was the first chair of the Law Reform Commission of Canada Drug Policy Group and am a founding member of the Canadian Foundation for Drug Policy, which is an independent drug policy research group.  For the past 10 years, I have taught drug policy in the Department of Criminology at the University of Ottawa.  Some of you may disagree with my remarks, but I would urge you not to think that they are coming from a point of naïveté.  I have been around the block a few times on this.

Under this legislation, as under the current drug legislation, 80 per cent of the students I teach at the University of Ottawa are criminals.  The criminal law is an instrument that is supposed to be used as an instrument of last resort when other means of dealing with social issues have failed.  We have, with drug policy, used the criminal law as an instrument of first resort.  About 80 per cent of my students are criminals.  About 10 per cent of them would qualify under this bill for a mandatory term of incarceration of two years in a federal penitentiary.  I suggest to you, honourable senators, that this is a patently absurd result.  When this many people who will otherwise grow up to be absolutely fine, productive citizens are criminalized by a law, there is something fundamentally wrong with this approach.

I have a quote from a 35-year-old Black American man who talked about his drug use during his youth.  I will read this quote.  It is a bit blunt, but you will get the sense of it.  He said, "You might just be bored, or alone.  Everyone was welcome into the club of disaffection, and if the high didn't solve whatever it was that was getting you down, it could at least help you laugh at the world's ongoing folly and see through all the hypocrisy and bullshit and cheap moralism."  Under the proposed law, Bill C-15, this man would have been sent to prison, in all likelihood. He admitted to using cocaine as a young man, and using it in a social circumstance is quite common, and the simple fact of sharing cocaine with someone, under our law, constitutes the offence of trafficking.  He would have done it with other young people, so he would have qualified as committing the offence in an area normally frequented by other youth.  He would never have become President of the United States.  That was Barack Obama writing in his autobiography.  This is the same man who politicians and many other people around Ottawa were drooling over the prospect of having their picture taken next to when he came to Ottawa. However, if he had been a young Black man in Canada, subject to these laws, we would have sentenced him, as my colleague Ms. Roy has said, to a mandatory minimum of two years in a federal penitentiary.  Surely, in the 21st century, we can do better than that.

This bill essentially tinkers with the cosmetics of a prohibitionist system, and by prohibition I mean using the criminal law as the primary instrument for dealing with drug problems, and there are drug problems in the world.  The issue is, what is the best way to deal with them?  We have chosen the criminal law for the past 100 years in this country.  We are now into our second century of prohibition, the first real prohibition being the prohibition of opium in 1908.  

There is a fundamental problem with prohibition.  If you turn to the last page of the presentation that I made, you will see a slide where I talk about the impact of prohibition on price.  This is why prohibitionist laws are bound to fail.  This is very simple economics.  These are figures from the United Nations in the mid-1990s.  They are talking about the farm gate price of opium, the price a farmer, in this case in Pakistan, would get for a kilo of opium in the mid 1990s.  It was about $90.  A farmer in Afghanistan is getting 40 or $50 for a kilo of opium.  It takes about 10-kilos of opium to make a kilo of heroin, so the cost of production of a kilo of heroin today is about $500 U.S.  By the time that kilo is transported and sold and retailed in the United States, it may be worth several hundred thousand dollars.  In this example, there is a profit margin of 32,000 per cent from the farm gate price to the final retail price of this product.  

All the King's horses and all the King's men and all the police of the realm and all the prisons of the realm cannot overwhelm or defeat the power of the laws of economics.  Prohibition creates an enormously lucrative black market.  The laws of economics have not changed since the era of alcohol prohibition.  The government's laws may have, but the laws of economics have not.  This is why prohibitionist laws are doomed to fail.  

The most powerful nation on earth, the United States -- I believe it is still the most powerful nation on earth -- has spent perhaps $1 trillion in the last 20 or 30 years fighting its war on drugs.  It now incarcerates 2.3 million people, about 500,000 of them, almost one quarter of them, for drug related offences.  The United States incarcerates one quarter of all the human beings imprisoned on earth.  Surely if this model of dealing with drugs through the criminal law could work, the United States, with all the resources at its disposal, could have made it work.  Instead, it has an ongoing drug problem.  It has exported drug violence to producer countries around the world.  It has left a trail of destruction around the world because of its domestic drug policy.  

This bill continues that very same trend.  As I say, it is tinkering with the cosmetics of prohibition while the structure or the foundation of prohibition is seriously flawed.  I am non-partisan when I say this.  I have been very critical of many governments that have perpetuated these prohibitionist laws.  I wish we were here today reviewing Senator Nolin's report of the Senate Special Committee on Illegal Drugs from 2002.  That was the most comprehensive report on drugs done almost anywhere in the world in the last 30 years.  It is a travesty that we are looking at legislation now instead of that report.  We could actually get somewhere if we looked at the recommendations of that report.  Prohibition sows the seeds of its very own failure by creating this lucrative black market.  We cannot overwhelm this economic fact with law.  

The other thing I will point is that we have people talking about all the harms associated with drugs right now.  All the harms that we are seeing from drugs in our society now -- not from alcohol and tobacco, but the illegal drugs -- have occurred under a system of prohibition.  It is not as if we had a free-for-all with drugs and now we are saying we need prohibition to correct the problem.  All these problems -- the spread of disease, the growth of organized crime, the violence associated with drug gangs in Canada -- happened under a system of prohibition.  

What are we doing?  We are taking what I call the Humpty Dumpty approach to drug policy.  If we do not have enough horses or men, let us get more.  We are going to try to win the war using the same tactics that we used before.  It makes no sense.

This government, and previous governments, of course, are concerned about violent crime.  What is one of the major sources of violent crime in this country?  It is drug prohibition.  Why do we have so many illegal weapons in this country?  It is because the illegal trade in drugs is regulated not in the courts but by weapons.  If we really want to deal with drug-related violence, we need to deal with the violence associated with the trade.  The only way you can deal with that is to move away from a system of prohibition.

In fact, I have quite often heard groups like the RCMP and many government spokespeople over the years say that the major source of financing for organized crime in Canada, and this is true in many other western countries as well, is the drug trade.  Why is the drug trade the major source of financing for organized crime?  Because of prohibition.  We create the problem by prohibiting these substances rather than dealing with them as health issues, and then we call for ever stricter and more punitive measures, such as those typified by this bill, in order to address the problem.  

What will we do?  We will clog the prisons.  We may be a long way from the U.S. rate of incarceration but we are getting there.  We probably incarcerate about 115 to 120 people per 100,000.  The United States incarcerates 700 per 100,000.  It is the most punitive nation on Earth.

Let me give you an example of what will happen if we toughen the drug laws for the production of cannabis, one of the provisions in this bill, to make the maximum penalty for cannabis go to 7 to 14 years.  As you know, it is not a mandatory minimum.  They have just increased the maximum penalty.

I suspect it will turn the trade more and more over into the hands of organized criminals.  The “mom and pop” producers might be sensitive to the risk of more serious penalties.  Organized crime does not care about that and they always have enough underlings who can do the work for them.  This provision might actually have the effect of basically clearing the way for organized crime.

I will turn back to the materials I brought.  I am not just a lone voice calling in the wilderness.  Starting in 1988, The Economist magazine came out with a lead editorial called “Getting gangsters out of drugs
.”  The Economist magazine is not the most liberal magazine in the world.  It is a conservative, widely-respected magazine.  What did they say?  "Legalize, control, discourage
."  In 1993, they said the same thing:  "Bring drugs within the law."  In 2001, they came out with one of their economic surveys called The case for legalizing drugs
.  In March this year, they came out with yet another lead editorial called “How to stop the drug wars
”:  Legalize, control, discourage.

In 1996, the National Review, again, not a very conservative 
American publication, came out and said The War On Drugs Is Lost
; kill it and go for legalization.  Of course, there was also the Senate Special Committee on Illegal Drugs
, which made enormous progress in helping people to understand the need to move away from a prohibitionist model into a regulatory system.

For me to speak to the specific aspects of this bill, again, seems like tinkering with the paint job on a building whose foundations are crumbling.  I would like to see this bill defeated in its entirety.  I would like to see a more honest look at drug policy in this country.  However, I also know how politicized it is.  We saw last week that the head of the U.K. Advisory Council on Misuse of Drugs 
was fired for going against government policy – for speaking truth to power.  This happens all too frequently.

The greatest difficulty we have right now is that some people said drugs are a political problem.  Drugs are a political problem.  Politicians have boxed themselves into a corner with all the rhetoric about the need to criminalize drugs.  It is very difficult for them to move away now and say it has not worked; we have had 100 years of prohibition and it has not worked.  We need to move away and treat drugs as a health issue.  We need to look at why people are using drugs in problematic ways, and not just punish them for using it.

There is much more I could say, but I realize I will leave myself open for questions and comments.  I will be pleased to respond to those.

The Chair:  Thank you both very much indeed.  Indeed, we do have questions.

(French follows -- Senator Nolin:  Merci beaucoup a vous dit...) 

(après anglais)

Le sénateur Nolin : Merci d'avoir accepté notre invitation à tous deux. Premièrement, Madame Roy, je comprends de votre lecture de ce projet de loi que ce projet de loi s'appliquera aux jeunes délinquants?

Mme Roy : C'est une peine pour adulte. 

Le sénateur Nolin : Ce projet de loi n'exclut pas les mineurs qui commettraient ces infractions?

Mme Roy : Enfin c'est parce que la loi ne pourrait pas s’appliquer au niveau de la sentence. Ce que je vois, la loi au niveau des mineurs, c'est le Code criminel qui s'applique mais au niveau des sentences, à moins que le jeune soit soumis à une peine pour adulte, mais dans des cas très spécifiques.

Le sénateur Nolin : C'est là que je vous amène. Le juge qui serait confronté à un cas, un jeune Québécois de moins de 18 ans, un jeune dans une école dans votre témoignage qui a 16 ans. Donc, il est définitivement inclus dans la loi fédérale qui s'occupe du système de droit criminel pour les jeunes.

Mme Roy : Oui.

Le sénateur Nolin : Cette loi, le projet de loi C-15 s'applique à cet individu? Où est le problème?

Mme Roy : Au niveau de la sentence, cela ne peut pas marcher. Je ne m'attendais pas à nécessairement à cette question, mais les peines pour adulte, la loi s'applique mais le système de peine n'est pas le même pour les adolescents que pour les adultes. Même quand un jeune est soumis à l'application de la loi pour les adultes, mettons pour un meurtre ou un crime plus violent, on doit le demander à la comparution de l'adolescent et c’est dans un cas spécifique. Ce n'est pas la même peine qui s’applique. Pour un meurtre, ce ne sera pas nécessairement la perpétuité avec un meurtre au deuxième degré avec une possibilité de libération conditionnelle entre 10 et 25 ans. Les peines sont beaucoup plus légères.

Le sénateur Nolin : On a des peines minimales et que fait le juge?

Mme Roy : Dans l'optique de la loi pour les adolescents, vous me posez  une  bonne question mais je ne pense pas que cela puisse trouver application.

Le sénateur Nolin : Qu'est-ce qui ne s'appliquerait pas? Le projet de loi C-15 ou la loi qui s'occupe d'organiser le système criminel?

Mme Roy : Vous posez une bonne question. Je comprenais que c'était pour les peines adultes maintenant si ces peines s'appliquaient aux adolescents, c'est encore la catastrophe qui est multipliée par dix. Cela n’a carrément pas aucun bon sens.

Le sénateur Nolin : Pouvez-vous faire un peu de recherche et nous écrire?

Mme Roy : Oui.

Le sénateur Nolin : Madame la présidente, je pense que c'est important d'avoir un éclairage important sur l'application, si le projet de loi C-15 est adopté, il y a un conflit entre une loi adoptée déjà et l'application d'une nouvelle loi. Il serait approprié d'avoir un éclairage avant qu'on adopte le projet de loi C-15.

La présidente : Il faudrait poser la même question au ministère de la Justice pour voir ce qu'ils ont compris en produisant ce texte.

(Le sénateur Nolin : I have a question for Mr. Oscapella. I want you to explain in more) 
(anglais suit)

(Following French -- The Chair -- ....) 

Senator Nolin:  Mr. Oscapella, I want you to expand with more details how 10 per cent of your students would be subject to incarceration for two years.

Mr. Oscapella:  If we take a look at clause 1 of the bill, it says the subject matter ". . .is a substance included in Schedule I. . . ." 

Senator Nolin:  That is the section that deals with trafficking.

Mr. Oscapella:  Yes.  Under the beauty of our drug law, the simple fact of transferring a drug to another – sharing a drug, such as passing a joint to someone or passing cocaine to someone in a social situation – is the offence of trafficking under the law.

Senator Nolin:  I do not want to interrupt you, but we need to be clear.  Paragraph 1(1) refers to the new Paragraph 5(3)(a). 

Mr. Oscapella:  Yes.

Senator Nolin:  This new infraction would apply not only to Annex 2, which is all the derivatives of cannabis, but also to Annex 1, which is poppy, cocaine –

Mr. Oscapella:  That is the primary case I am speaking of.  I am not entirely clear of how it will work with cannabis.  About 20 per cent of my students have used cocaine at some point in their lives.  If they did it, as most people do, in a social situation and transferred it to someone else and were in an area normally frequented by youth, which now includes universities, since many universities have students starting at 17, they qualify for a minimum imprisonment term of two years.

If we go to paragraph 1(a)(ii):

. . .to a minimum punishment of imprisonment for a term of two years if

(A) the person committed the offence in or near a school, on or near school grounds or in or near any other public place usually frequented by persons under the age of 18 years, 

Senator Nolin:  That deals with any amount of cocaine.  It is different when we are talking about cannabis, because we need three kilos.

Mr. Oscapella:  Yes.

Senator Nolin:  Also, there is the issue of the traffic zone.  We are dealing with Annex 1, which is poppy and cocaine.

Mr. Oscapella:  And others.

Senator Nolin:  Yes, all the other substances.  Cannabis is not included in that.  The amount is not important.

Mr. Oscapella:  The amount is immaterial.

Senator Nolin:  The issue that a student in your class who gives any amount of cocaine to a friend is subject to two years in prison.

Mr. Oscapella:  In a place normally frequented by youth.  Where do young people use drugs?  They use them in places normally frequented by youth.  It is problematic.

Even the simple fact of offering to give, as you know, constitutes the offence of trafficking under the law.  If you offer to give cocaine to someone in or near an area normally frequented by youth, you have committed this offence.  This would apply to an 18-year-old kid who offers to give cocaine to a 17-year-old girlfriend.

I am not saying this is a good thing to do; it is not appropriate.   

Senator Nolin:  It is a reality. 

Mr. Oscapella:  Do we want to put someone in a federal penitentiary for two years for that?  That person's life will be destroyed.  It goes beyond the level of absurdity when I look at this law.

Senator Baker:  I would like to congratulate the witnesses as well for their presentations.  Let us use the example that you just brought up, but let us say that section 1 of the bill deals with paragraph 5(3)(a) of the Controlled Drugs and Substances Act, which is the trafficking section, as Senator Nolin pointed out.  It goes on to say, "subject to paragraph (a.1)"; if you look at paragraph (a.1), it deals with a substance under Schedule II that is of a certain amount, but let us keep with Schedule I.  

The minister announced that ecstasy – the name for it is about 16 syllables – is being raised from Schedule III to Schedule I.  Now we have a substance under Schedule I, under section 5(3)(a), the trafficking section.  A young person exchanges an ecstasy pill with another young person, in preparation for what they call the "rave," whatever that is; it is a dance, apparently, that takes place all night.

Now this says "liable to imprisonment for life"; and to a minimum sentence "if."  If you go to one of the "ifs," (D), it says:  

. . . the person was convicted of a designated substance offence, or had served a term of imprisonment for a designated substance offence, within the previous 10 years,

In other words, a designated substance offence is anything except for (A)41, possession, anything but that, as I recall.

If you had, in the previous 10 years, exchanged a joint with someone, you fall within the minimum sentence of one year if you now exchange an ecstasy pill with someone because it is in Schedule I.

Mr. Oscapella:  If it is going into Schedule I with opium, heroin, cocaine and OxyContin, then the same situation that I described to Senator Nolin will apply – a mandatory minimum period of incarceration of two years, federal penitentiary.

Senator Baker:  I have not gone that far, but on the face of it, do you agree with that – if you exchange an ecstasy pill, and you have exchanged a joint within the past 10 years, you go to jail for a minimum of one year, up to a maximum of life imprisonment?

Mr. Oscapella:  Yes.

Senator Baker:  If you did the reverse, it would not work, would it?  If you gave the joint now and you gave an ecstasy pill within the past 10 years, you would not receive the same sentence, would you?

Mr. Oscapella:  Perhaps not.  These are the mental gymnastics that we have to go through to deal with these laws.  To be frank, I have not parsed every sentence of every clause of every paragraph in this bill, because I think the foundation of the bill is so fundamentally flawed.  

What we are doing here, in essence, is pointing out the absurd consequences of some of these provisions, which are even more absurd than they purport to be.  The government's position is we are going to deal with organized crime and get at traffickers.  This will get at a lot of people who are otherwise going to grow up to be perfectly fine and upstanding citizens who engage in the risk-taking behaviours that people engage in while they are young.

Senator Baker:  Can you think of anyone who would be in favour of putting someone in jail for that period of time for exchanging an ecstasy pill if they had had a previous conviction of exchanging a joint in the previous 10 years – a normal, reasonable person, as we say under the law?

Mr. Oscapella:  No one wants to put their own children in jail on a situation like that.  Unfortunately, there are plenty of people who are willing to think in the abstract of this is what we have to do to other people.  It is almost an authoritarian instinct.

Senator Baker:  Ms. Roy, you are a very experienced criminal defence lawyer who is very well known in the province of Quebec.  I would like to ask, what will this do to your profession?  I imagine you will be very busy after this bill passes, because now you will have people who will not want to plead guilty.

Ms. Roy:  Of course.

Senator Baker:  What will happen to you?  What will you now be faced with – busier times and the courts will be tied up with this, would you suspect?

(French follows – Ms. Roy: Oui, effectivement parce que cela) 

(après anglais)

Mme Roy : Oui, effectivement parce que cela va créer des bouchons. Même à l'heure actuelle, on se retrouve avec des peines minimales, la Couronne et la Défense, quand on se retrouve avec des cas où avec les armes à feu, on a des minimum d’un an ou quatre ans; on va chercher des solutions pour pas en arriver là, c'est-à-dire qu'on se rend compte qu'il y a des cas d'exception où on dit qu’on n'enverra pas ce petit gars quatre ans ou un an pour tel type d'infraction, ce qui fait qu'on reporte les dossiers. On reporte les dossiers et on cherche une solution pour se trouver une autre porte de sortie, une autre infraction pour régler le dossier pour ne pas avoir de minimum. 

Ce n'est pas vrai que cela fait l'affaire de la Couronne  d'avoir des peines minimales parce que cela nous lie, cela nous empêche de faire valoir nos points et de représenter nos clients adéquatement. Il y a des cas d'exception aussi. 

J'aimerais juste répondre peut-être rapidement à la question de donner effectivement une pilule, cela fait partie du trafic. Et même si on prend votre exemple, sénateur Baker, même si on a été reconnu coupable dans les dix dernières années et même si on a eu une absolution conditionnelle ou inconditionnelle, car on est réputé pour ne pas avoir été condamné mais on a été déclaré coupable.

(Sén. Baker : A conditional discharge, yes,)(anglais suit)

 (following French – Ms. Roy: a été déclaré coupable.) 

Senator Baker:  A conditional discharge, yes.) 

Ms. Roy:  Yes, so you could have a year sentence. 

Senator Wallace:  Thank you very much for your presentations.

With all of us around this table, and when I listen to your evidence, there is no question that we are all trying to find answers to a very difficult social situation.  We all want to provide the best protection we can for the public, security for the public, protection of our children.  While doing that, we also recognize that for those who find themselves involved in crime, we have an obligation to them as well to provide rehabilitative services and try to get them out of that criminal track and into the mainstream of everyday Canadian life.  

I think we probably all agree with that.  However, what the answers are is very difficult.  It is apparent from all of the opinions that it is very difficult.

Ms. Roy, just so I understand, you are vice-president of the defence counsel?

Ms. Roy:  Yes.

Senator Wallace:  And you have been involved as a defence counsel for 16 years?

Ms. Roy:  Yes.

Senator Wallace:  In this large scheme of things, this is probably not the best way to put it, but your focus is to provide the best protection possible for those who are accused and those who are convicted.  That is what your focus is.  You look at this law and other laws from that perspective; is that correct?

(French follows – Ms. Roy: J'aimerais répondre sur la) 

(après anglais)

Mme Roy : J'aimerais répondre sur la sécurité et la protection du public. On est en sécurité au Canada, on est un pays sécuritaire. On a des lois qui ont fait leur preuve; on a un système judiciaire qui fait ses preuves, c'est-à-dire que le juge va condamner un individu à sa juste valeur.  

Il n'y a rien à mon sens qui justifie l'adoption d'une telle loi parce qu’on parle mettons de production de cannabis. Les tribunaux sont de plus en plus sévères. Cela fait 16 ans que je pratique, je l'ai vu la gradation. On a passé d’une simple amende pour 500 plants. Maintenant ce n’est plus cela, les tribunaux pourvoient déjà à hausser les sentences. Les cours d'appel du Québec nous ont tapés sur les doigts aussi. C’est de la détention qui prévaut. 

On a déjà un système en place de répression, de protection du public. Ce n'est pas utile d'amener — pour paraphraser le juge Boilard, c'est superfétatoire – cette loi parce qu'on est en sécurité dans ce pays.

(Sen. Wallace : You argue very well, obviously, you are very experienced)

(anglais suit)

(Following French, Ms. Roy)

Senator Wallace:  You argue very well, obviously.  You are very experienced.  I am trying to have a perspective.  We hear many opinions being expressed, and I like to understand where a witness is coming from and what motivates them.  Your concern is about the accused and the convicted and safe society, and I understand that, but I would rather doubt you would be here advocating for stricter sentencing than what might be proposed in a bill.  I appreciate that.  That is your role.

(French follows, Ms. Roy, Moi, je suis ici) 

(après anglais)

Mme Roy : Je m'oppose strictement à tout ce projet de loi. Il n'est pas utile et les effets à court terme d'emprisonnement par-dessus emprisonnement, là on parle d'un problème de société. Vous parlez de protection du public. Je vous dis qu'il n'y a pas de danger pour le public canadien. On n'est pas au Burundi. On est dans un pays sécuritaire, très sécuritaire même. Mais à court terme, on va avoir des problèmes de société avec ces emprisonnements, puis ces emprisonnements sont des tragédies pour une famille. Mettons, je me mets dans la famille de l'accusé et le petit gars s'en va pour deux ans au pénitencier et à long terme, cela n’aide personne. Cela ne sécurise pas la société d'avoir des sentences sévères. J'aimerais vous dire le contraire mais la répression ne fait pas ses preuves. Ce n'est pas vrai parce qu'on donne des grosses sentences qu'on peut diminuer les infractions criminelles. Malheureusement, ce n'est pas cela.

(Sén. Wallace : I wouldn’t expect you to be advancing tougher sentencing) 
(anglais suit)

 (Following French, Ms. Roy)

Senator Wallace:  I would not expect you to be advancing tougher sentencing.

Mr. Oscapella, I just want to make sure I understand the root of what you are saying.  You have pointed out some particular issues that you take exception with in the bill.  You have given some examples, and I will not make you repeat those.  They were very interesting.  However, my sense of it is that, underlying all of this, and I probably am stating the obvious to everyone, you effectively have a problem with any prohibition.  The whole issue of penalizing people for trafficking and producing drugs is something you feel is futile and they should be legalized.  It is a battle we cannot win, so why take it on.  Is that what you are saying?

Mr. Oscapella:  First, I would like to say that though we have had 101 years to provide it, I have yet to see a justification of how prohibition works.  I am not in favour of uncontrolled access to drugs.  There are many ways of intelligently regulating access.  We have a heroin maintenance program in Canada, so you can medicalize access to drugs.  There is the regimen that Senator Nolin's committee proposed in his report.  I am not promoting drugs.  I am saying that prohibiting drugs, using the criminal law, creates this fantastically lucrative black market, which all the criminal law in the world cannot defeat.  Meanwhile, it creates all sorts of other significant ancillary harms, such violence in society, drug-related murders in Canada.  It does not get at the root issue.  

If we are really talking about dealing with drugs in this country, we have to get at why most people use drugs, be it alcohol or cannabis or the other drugs, in a way that does not cause significant damage and why do some people use them in a way that is problematic?  Our focus should be on dealing with those people who are using drugs in a problematic way.  The criminal law is incapable of doing that.  The criminal law sows the seeds of its own failure by creating this fantastically lucrative market.  Drug traffickers are not nice people, but they are smart people.  They say, "The government has given us a wonderful economic opportunity; let us exploit it."  That is what happened.

Senator Wallace:  You are well aware that this bill is not dealing with use or possession; it is dealing with trafficking and production.  I take it you would say the issue of trafficking and production of what is today illegal, illicit drugs, should be dealt with as a health issue and that there should not be criminal sanctions for that activity.

Mr. Oscapella:  In the vast majority of cases, yes, that is correct.  Some people have characterized it as prohibition on one side, legalization on the other.  There are a whole range of alternatives in the middle, and you can have strict regulation.  I take the example of one of the most dependence-producing drugs we know today, which is nicotine.  Fifty years ago, half the adult population of this country smoked.  Now it is down to around 20 per cent, and the number is significantly lower among young people.  All while keeping this powerfully addictive drug legal, we have managed to reduce the consumption of that drug enormously in this country, by using health-based measures, by restricting advertising, restricting places of consumption and getting people to understand the consequences of using these drugs.  We have nicotine replacement therapy as well.  There are other ways to deal with drugs.  You do not have to turn everything you disapprove of into a criminal offence, and I am not saying you are doing that, but particularly when turning it into a criminal offence actually magnifies the harm.  It is not neutral.  It creates further harms than there would otherwise be.

The Chair:  If we have time for a second round, you will be on it.

(French follows, Senator Carignan-- excuser ma voix ....)

(après anglais)

Le sénateur Carignan : Ma question va s'adresser dans un premier temps à Me Roy qui est une avocate expérimenté de ma région et qui connaît bien le type de crime qui prolifère de notre région. Est-ce que je me trompe si dans notre région en particulier, les Laurentides, un endroit très bucolique, un endroit où il y a quand même plein de nature, il y a eu, depuis quelques années, je dirais depuis les dix ou quinze dernières années, une augmentation de la production dans des serres hydroponiques dans des résidences, dans des chalets? Est-ce que dans votre pratique vous avez rencontré ou perçu cette augmentation?

Mme Roy : Oui, région Laurentides, Lanaudière même. Maintenant et c'est pour cela que les tribunaux interviennent de façon beaucoup plus draconienne avec la production de cannabis. Avant, pour 500 plants, on avait une amende. Et maintenant c'est plus cela.

Le sénateur Carignan : C'est combien maintenant?

Mme Roy : Cela peut être un18 mois ferme. Les tribunaux s'ajustent à cause de la prolifération, à cause des gains importants. On parle de production de marijuana et évidemment, c'est très lucratif.

Maintenant, le problème avec cela, c'est que les gens qui se font arrêter, ils ne sont pas au haut de l'échelle, ce sont des jardiniers, des gens qui cocottent, des gens au bas de l'échelle, qui ont des moyens financiers précaires, de santé mentale fragile, des gens utilisés. Ces gens n'ont pas d'antécédents judiciaires et ils sont utilisés et sont à risque de se faire arrêter. Ce sont eux qui vont recevoir les sentences. Ce n'est pas eux qui vont avoir le coût lucratif qui est au-dessus de cela.

Maintenant, comme je vous dis les tribunaux imposent des sentences d'emprisonnement ferme. Mais il faut être capable aussi de faire la distinction, c'est-à-dire que si on a une personne, comme on n'a pas de peine minimale, le tribunal est capable avec un rapport présentenciel, souvent on va le faire évaluer, est-ce que c'est une personne qui a un risque de récidive, pourquoi il est passé à l'acte? Quelle est sa famille? Quel est son background? On se fait entendre, la Couronne et la Défense, on représente un individu. S'il y a une possibilité, on s'aperçoit que la personne a été utilisée et qu'il n'a fait aucun gain, il faut faire des différences, ce que ce projet de loi fait pas. Si on se  fait arrêter avec six plants de pot, c’est six mois. Cela n’a carrément aucune allure.

Encore là, les tribunaux peuvent donner du sursis pour cela. A-t-on pensé au sursis dans ce projet de loi? Non. A-t-on pensé à des amendes? Non plus. C'est du temps ferme. On passe tout de suite au pire châtiment.

Le sénateur Carignan : Vous avez perçu cette augmentation. Moi aussi, je l'ai perçue dans notre région. Ma question va s’adresser à nos deux intervenants. Vous avez parlé de l'augmentation de la population carcérale et vous voulez éviter que le Canada se retrouve dans la même situation que les États-Unis à ce niveau. Le Canada est loin des États-Unis en ce qui concerne les taux d'emprisonnement. Il ne faut pas non plus passer à l'autre extrême. Les États-Unis sont au premier rang des taux d’emprisonnement alors que le Canada est environ le 115, 120e pays sur cette liste. 

Nous avons une augmentation au niveau de la production et du trafic. Des gens de Statistique Canada sont venus témoigner avant vous. Ils nous ont donné des statistiques assez impressionnantes au niveau de l’augmentation de la production de cannabis en particulier. Les solutions que nous avons actuellement ne semblent pas faire le travail au niveau du trafic et de la production, mais quelles sont les solutions que vous proposez ?

Mme Roy : Je me rallie au professeur ici. C'est lucratif, la production de cannabis, on ne se le cachera pas. Si on peut vendre un plan 1000 à 1200 dollars, le lucre est nécessairement associé à cela.

 Le sénateur Carignan : Un plan vaut-il vraiment 1000 dollars ?

Mme Roy : Écoutez, c’est ce qui est peut-être évalué par les policiers.

Le sénateur Carignan : Donc, cinq plans valent 5000 dollars.

Mme Roy : Dépendamment du volume de la plantation. Les petits plans ne valent pas grand-chose. Mais encore là, pour la saisie de petits plans comme cela, de tout petits plans qui ne produisent pas de THC, qui n’ont pas de cocottes – j’ai l’air de connaître cela ! --, la sentence est la même. Chaque cas est un cas d'espèce, et c'est ça que le projet de loi ne fait pas. Même si vous donniez des sentences extrêmement sévères, je ne crois pas qu’on pourrait diminuer le taux de commissions des infractions.

Le sénateur Carignan : Quelle est la solution alors ? Nous, on la cherche ici.

Mme Roy : Du crime, il y en a toujours eu et il y en aura toujours. Malheureusement, n'importe quel pays est aux prises avec cette problématique. Mais l'augmentation des peines par les tribunaux est aussi directement liée à l'augmentation de ce type d'infraction dans des régions ciblées.

M. Oscapella : Sénateur Carignan, je vais répondre en anglais, si vous permettez.

Le sénateur Carignan : Allez-y. Je comprends.

(M. Oscapella : The solution was suggested by the gentleman…)

(anglais suit)

 (Following French -- Mr. Oscapella cont'g -- ...en Anglais, si vous permite.) 

The solution was suggested by the gentleman sitting to your right with the Senate Special Committee on Illegal Drugs; namely, an intelligent but firm regulation of the production and distribution of cannabis, accompanied with education, discouragement from use and looking at why people use it in a problematic way.

Ultimately, that must be the model.  As long as we have a model based on prohibition, it is extremely lucrative.  Again, this is the consequence of having the black market.  Cocaine is worth many times more than its equivalent weight in gold, so should it any surprise people will try to produce cocaine?  As long as we have a system that creates this incredible financial incentive for people to produce and distribute these drugs, all the criminal law in the world will not work.

Ironically, they had a major bust in Ottawa about four or five years ago.  What were they saying?  They were saying it might raise the price of drugs in Ottawa.  What will happen, then?  It means the dealers, who did not get busted, all of a sudden have a more valuable commodity because there is a shortage of the drug in the market.  It means the people who are dependent on the drug must commit more crimes in order to afford the even more inflated black market price of the drug.

As long as we have a system based around the black market, we will always fail.  I point to United States and other countries around the world:  As long as we have this model we are doomed to fail.  It is a bitter pill for to swallow for those who think we can bludgeon drugs out of our society.  We cannot.  Criminal law will not work.  Laws of economics are simply more powerful.

It is a very difficult position to take because it is diametrically opposed to the philosophy espoused by so many in our society.  However, after looking at this issue for over 20 years, legalizing and controlling is the only way I can see it disappearing.  As long as there is a financial incentive, it will continue.  We are financing organized crime in Canada and terrorist groups around world.  Through prohibition, we are financing the people in Afghanistan who are killing Canadian soldiers.  This makes no sense.

It is a product of the criminal prohibition of drugs.  At the end of the day, we must move away from that philosophy and move it towards a health-based approach as we do with caffeine, tobacco and alcohol.

(French follows -- Senator Carignan:  Une supplémentaire, rapidement, parce...)

(après anglais).

Le sénateur Carignan : Une supplémentaire, rapidement, parce que j'ai cru déceler une experte en production. On en cherchait une la semaine passée. Vous avez parlé de quantité de plans. Un plan mature peut produire quelle quantité de marijuana ou de joints?

Mme Roy : Je n'ai pas cette expertise, sénateur Carignan. J'imagine que cela doit dépendre si le plan a poussé à l'intérieur ou à l'extérieur, de quelle grosseur il est, par exemple. Je vous dirais que les tribunaux en tiennent compte dans l’imposition de la sentence : si c'est sophistiqué, si ce n’est pas sophistiqué, si c’est artisanal, si c’est au profit d'une organisation criminelle, s'il y a effectivement 5000 plans avec des lampes, des ascenseurs, et cetera. Évidemment, l'expert ne sera pas puni de la même façon que l’amateur. Mais il faut faire des distinctions que le projet de loi C-15 ne fait absolument pas.

Le sénateur Joyal : Ma question s’adressera d'abord à Mme Roy. Je vois que vous avez le code pénal devant vous. Iriez-vous à la page 19.09, s’il vous plaît, la Loi sur les jeunes contrevenants.

(Sén. Joyal : The Youth Criminal Justice Act…)  (anglais suit)

 (Following French -- Senator Joyal cont'g -- ...sur les jeunes contrevenants.) 

The Youth Criminal Justice Act.  You certainly have the Youth Criminal Justice Act in the appendix.  In mine, it is the last one before the index.

(French follows -- Ms. Roy:  Je l’ai, mais je ne pense pas avoir...) 

(après anglais)

Mme Roy : Je l’ai, mais je ne pense pas avoir la même page que vous, sénateur Joyal.

Le sénateur Joyal : Prenez donc l'article 73(1) de cette loi.

(Sén. Joyal : This is following the question put forward…)
(anglais suit)

 (Following French -- Senator Joyal cont'g -- ...l'article 73.1 de cette loi.) 

This is following the question put forward by Senator Nolin.

(French follows -- Ms. Roy:  J’aurais pensé que les peines minimales...) 

(après anglais)

Mme Roy : J’aurais pensé que les peines minimales ne s’appliquaient pas pour le système adolescent.

(Le sénateur Joyal : Section 73(1) is entitled…)
(anglais suit)

 (Following French -- Ms. Roy -- ...s'applique pas pour le système adolescent.) 

Senator Joyal:  Section 73(1) 
is entitled "Court must impose adult sentence:"  

When the youth justice court makes an order under subsection 64(5) or 70(2) or paragraph 72(1)(b) in respect of a young person, the court shall, on a finding of guilt, impose an adult sentence on the young person. 

In my opinion, an adult sentence is a mandatory minimum sentence. 

(French follows -- Ms. Roy: Je crois, sous toute réserve, que les peines...) 

(après anglais)

Mme Roy : Je crois, sous toute réserve, que les peines minimales ne s'appliquent pas aux adolescents. Une faculté affaiblie avec une peine minimale de 1000 dollars d'amende, je crois qu'on peut régler les dossiers autrement. C'est sous toute réserve. Je vais effectivement faire des vérifications à ce niveau.

(Sén. Joyal : Please look at section 62 of the same act …)

(anglais suit)

 (following French -- Ms. Roy -- ... faire des vérifications à ce niveau.) 

Senator Joyal:  Please look at section 62 
of the same act, "Imposition of adult sentence:"

An adult sentence shall be imposed on a young person who is found guilty of an indictable offence for which an adult is liable to imprisonment for a term of more than two years in the following cases:

If you read this bill, they are caught in everything over two years, in my opinion.

(French follows -- Ms. Roy:  L’exemple que je donnais tout à l’heure...) 

(après anglais)

Mme Roy : L’exemple que je donnais tout à l’heure du jeune qui vend un joint sur le terrain d'école, c'est une peine de deux ans, donc c’est applicable.

(Le sénateur Joyal : Absolutely.  There are caught there unless …)
(anglais suit)

(Following French -- Ms. Roy -- ... donc c’est applicable.) 

Senator Joyal:  Absolutely.  There are caught there unless three scenarios arise, and the Youth Criminal Justice Act provides for them:  Unless the youth accepts to be judged under an adult sentence; unless he fails to request it -- to request to be omitted for it; or unless the judge decides that the penalty of less than two years would not be serving the objective of justice.

There are only three cases whereby the judge would be prevented from giving an adult sentence.  It seems to me that for anything in that act that deals with a sentence of more than two years, a young person would be caught in it, unless those three exceptions have been raised.  That is the way I see it.

(French follows – Ms. Roy: C'est ce que)

(après anglais)

Mme Roy : C’est ce que je lis aussi.

(Sen. Joyal; My next question is about the statement you made)

(anglais suit)

 (following French – Ms. Roy: je lis aussi.)

Senator Joyal:  My next question is about the statement you made that section 12 of the Charter might be an allegation of non-constitutionality in relation to some of those penalties in a particular context.  Section 12 reads, as everyone knows, that everyone has the right not to be subjected to any cruel and unusual treatment or punishment.

If you were in a situation whereby you conclude that you should allege a breach of the Charter, on which jurisprudence would you base your arguments? 

(French follows – Ms. Roy:  Dans le cas de Vaillancourt) 

(après anglais)

Mme Roy : Dans le cas de Vaillancourt, c’est une peine minimale d’importation, c'était sept ans, cela a été déclaré inconstitutionnel, il y a deux Vaillancourt. C’est ce qui me viendrait tout de suite. C'était avant que je pratique.

Le sénateur Joyal : Est-ce que vous vous souvenez des circonstances de cette décision?

Mme Roy : Je crois que c'était de l'importation d'héroïne, si ma mémoire est bonne. Je pourrais fouiller et vous donner la réponse, mais c'est assez loin. Mais effectivement, le cas dont on fait peut-être l'exemple type, avec le terrain de l'école, sénateur Joyal, c'est exactement le cadre pour une peine cruelle et inusitée, deux ans pour échanger, deux copains sont sur le terrain de l'école, il n’est pas question de trafiquer de l'argent, de faire de profit pour une organisation, on donne un joint à un copain d'école, deux ans. A mon sens, c'est carrément contraire à l'article 12.

Le sénateur Joyal : Dans votre évaluation de l'impact de cet article du projet de loi, s'il n'y avait pas d'amendement au projet de loi qui pourrait protéger la discrétion du juge dans certaines circonstances particulières, donc rétablir dans certaines circonstances particulières la discrétion du juge, dans votre esprit, cette disposition dans des circonstances comme celles-là pourrait être attaquée constitutionnellement?

Mme Roy : Moi je le ferais avec plaisir, je peux vous le dire. Ce serait vraiment un très beau cas d'application. On parle d'un jeune homme, pas d'antécédent, pas de cause pendante, fils ou fille de bonne famille. On ne parle pas nécessairement de quelqu'un qui a des problèmes de consommation, qui va nuire à la société. C'est un cas banal, mais avec une application, excusez-moi l'extrême, complètement absurde. 

Si on voulait peut-être même dire que ce qui se passe sur le terrain d'école avec le trafic de stupéfiant, à la limite, qu'on mette que de trafiquer du stupéfiant sur le terrain d'école est une circonstance aggravante à prendre en considération par le juge, qu’on le mette dans 7.18 à ce moment, si c’est sous le joug du crime organisé. À ce moment-là le juge a la souplesse de l'appliquer, c'est ce qu'il faut garder. Tous les intervenants du système judiciaire doivent garder cette souplesse. C'est indispensable, c'est notre air.

Le sénateur Joyal : L'objectif du projet de loi tel qu'il nous a été présenté par le ministre était de viser comme on diviser haut dans le système. C'était vraiment s'attaquer à la source. Dans le cas que vous venez d'évoquer, un jeune qui donne une pillule d’ecstasy à un copain parce que le samedi soir, ils vont se retrouver dans une soirée, on n'est pas dans ce cas dans le haut de la pyramide du crime organisé.

Mme Roy : Non et je vous dirais peut au grand dam des personnes présentes, le crime organisé ne sera pas touché par cela. Les personnes qui sont à risque, les personnes qui prêtent leur flanc, se font arrêter pour cultiver pour d’autres personnes, ce n'est pas les têtes dirigeantes. Ce sont des gens qui sont utilisés, des gens qui ont des problèmes financiers, qui pensent que peut-être ils vont régler leur problème en cultivant pour X, faire de l'argent rapidement, parce qu'ils sont aux prises avec des problèmes. Mais ce n'est pas les têtes dirigeantes, ce n'est pas le crime organisé qui va être touché par cela. C'est les petites personnes, les personnes ordinaires que nous, on voit tous les jours à la cour. C'est ce qu'on voit tous les jours à la cour. 

Imaginez, à tous les jours, je parle pour Saint-Jérôme, un district où il y a une grande criminalité pour le bassin de population, mais si on envoie les gens en dedans par les sentences minimales, cela n'a pas de bons sens.

(Sén. Milne : I have several questions but I will pose)

(anglais suit)

 (following French – Ms. Roy: pas de bons sens.) 

Senator Milne:  I have several questions but I will pose them all at once so you can both reply as you wish.

Particularly to Ms. Roy, this language in section 1(ii)(A), "in or near a school," appears in several other places in the Criminal Code.  Have you seen any cases in court where this language has been interpreted by the courts?  In your experience, what is the court's overall view of this type of language?  Have any of your cases that you know of been caught up in situations that will adversely affect them because of this language – for example, young people being thrown into the penitentiary.

Second, both of you would like to see this bill defeated, but that is highly unlikely because governments generally have their own way.  How can it be corrected?  Is there something we can do to make this bill better?  Is it saved at all by the fact that there is a mandated two-year review of this legislation?

(French follows – Ms. Roy:  C'est un petit peu)

(après anglais)

Mme Roy : C'est un petit peu déprimant de savoir que ce projet de loi serait adopté. Je ne peux pas m'empêcher de penser que c'est une catastrophe. Il ne faut pas qu'il y ait des peines minimales. C'est l'accumulation de peine minimale les unes après les autres qui fait que l'amalgame de tout cela crée un cocktail Molotov. Dans cinq ans, si toutes ces lois sont adoptées et il y en a d’autres qui s’en viennent -- je ne sais pas d'où vient cette idée --  le gouvernement Harper est très actif pour modifier le Code criminel, je ne vois pas qu'est-ce qui peut rester de ce projet de loi. Je ne vois pas l'utilité du tout de ce projet de loi. Je voudrais bien vous répondre, mais je crois qu’il doit être aboli dans son entièreté.

(Sen. Milne : Are there exemples in the Quebec courts of this type on language)

(anglais suit)

(following French – Ms. Roy: aboli dans son entièreté)

Senator Milne:  Are there examples in the Quebec courts of this type of language?

Ms. Roy:  You mean in the schoolyard?

Senator Milne:  Yes.

Ms. Roy:  I have never seen it before.

Mr. Oscapella:  I agree with my colleague that this is a disaster.  The issue is how we could make it less so.  One thing we could look at doing is changing the definition of trafficking.  Under the current Controlled Drugs and Substances Act, trafficking consists of offering to give a drug to someone or giving a drug to someone; there does not have to be any financial consideration involved.  Passing a joint at a party is trafficking.

One of the ways that governments have tried to make this unworkable law work is by exploding these definitions to mean all sorts things that, in common sense, they do not mean.  Limiting the definition of trafficking to something that is being done for financial profit would be one minor improvement to it.

Another provision in here, and I think it is one of the aggravating factors, is people using real property of another person to commit an offence.  Most of my students are renters.  I do not rent.  I have the good fortune to have my own house.  Most of my students would be hit by this.  On the surface, they are looking at people renting a house and using it for a grow op.  On its surface, it may make some sense, but who will it hit?  It will hit generally the less well-off people in society, the people who cannot afford their own homes and things like that.  That should go out, certainly.

It is so difficult to find anything that can actually save this bill, apart from the total abandonment of these mandatory minimum penalties or, as in some other jurisdictions, a provision that allows the judge to depart from mandatory minimums and, if need be, have the judge give reasons to do that.  A number of cases in this Department of Justice survey handed to me from the research and statistics division spoke of that.  There would be a mandatory minimum penalty, but the harsh edges of that penalty could be softened by giving the judge the discretion in cases where the judge articulated certain reasons for not administering a mandatory minimum penalty.  Again, it is a disaster as a whole, but that might help to mitigate some of the harshest consequences of this.

The Chair:  On the real property matter, I have been assuming all along that one of the targets of that provision would be those marijuana cultivators who move in and take over some farmer's field or a portion of that field.  This has been, at times, a significant problem in Quebec, and I think also in B.C.  We can perhaps again come back at the department or the minister to ask what precisely they were targeting with that.  I do not recall hearing the minister say that a student renting a basement apartment someplace was his target.

Mr. Oscapella:  Madam Chair, I do not think you will hear the minister say that.  He will say they are going after the big guns in organized crime.  That may be a perfectly noble sentiment, but that will not be net effect of the bill.

The Chair:  Thank you both so much.  It has been interesting and helpful.

Colleagues, we now have the pleasure of welcoming as witnesses Chief Len Garis of the Surrey Fire Services in B.C., His Worship Peter Fassbender, Mayor of Langley, B.C. and, from the Canadian Police Association, Mr. Charles Momy, president, and Mr. Ray Massicotte, Member of Board of Directors.  Thank you all for agreeing to be us this evening.

Charles Momy, President, Canadian Police Association (CPA):    Good evening, honourable senators.  I would first like to make some quick introductions.  Ray Massicotte is a staff sergeant with the Waterloo Regional Police and also full-time president of the Waterloo Police Association, as well as a director of the Canadian Police Association.  I am also an active police officer with the Ottawa Police Service, and I am presently the full-time president of the Canadian Police Association.

(French follows, Mr. Momy continuing, honourable senateurs, bon soir.  L'association) 

(après anglais)(M. Momy)

L'Association canadienne des policiers se réjouit d’avoir l’occasion de témoigner  devant le Comité sénatorial permanent des affaires juridiques et constitutionnelles dans le cadre de votre examen du projet de loi C-15 qui prévoit des peines minimales obligatoires pour les crimes graves liés aux drogues. 

L'Association canadienne des policiers est le porte-parole national de 57 000 membres du corps policier à la grandeur du Canada. Par l'intermédiaire de nos 160 associations membres, l'ACP comprend du personnel œuvrant dans les corps policiers canadiens desservant dans les plus petits villages et les grandes agglomérations urbaines, ainsi que des membres des services policiers provinciaux et de la GRC.

 L'ACP est reconnu en tant que porte-parole national du personnel policier en matière de réforme de système de justice pénal au Canada. Nous sommes motivés par la ferme volonté de réaliser les aspirations suivantes : Raffermir la sécurité et rehausser la qualité de la vie des citoyens et citoyennes de nos communautés; partager le précieux vécu de nos membres sur le terrain et promouvoir les politiques gouvernementales qui reflètent les besoins et les attentes des Canadiens et des Canadiennes respectueux des lois. 

Notre but est de travailler de concert avec les représentants élus et tous les partis afin de réaliser d'importantes réformes qui assureront la sécurité de tous les Canadiens et les Canadiennes, y compris ceux et celles qui ont fait serment de protéger nos collectivités.

(M. Momy : On a national drug strategy, every day)

(anglais suit)

(Following French, Mr. Momy continuing)

On the national drug strategy, every day, our members see the devastating effects that drug traffickers and producers have in all of our communities.  Those police officers are the ones who constantly have to arrest the same drug dealers and producers over and over again, and stop them from poisoning your children, our children, our grandchildren, and robbing youth of their future.  

Whether these criminal organizations are in larger urban centres, like Vancouver, Toronto, Montreal, Halifax, or in smaller communities, like Saint John, Gander, and, yes, even Kuujjuaq, front-line police officers see on a daily basis how organized crime supply dangerous and illegal drugs, not only with disregard for the law, but having no consideration for the lives and families that they destroy.  I say “dangerous” because drugs that exist today are often even more dangerous than years past.  Oftentimes they are laced with a variety of different chemicals to make them more potent.

For a number of years, the Canadian Police Association has been advocating for a national drug strategy that incorporates a balanced approach to reduce the adverse effects associated with drug use, by limiting both the supply of and demand for illicit drugs and enabling an integrated approach to education, prevention, treatment and enforcement.  In our view, this legislation is critically important in addressing the enforcement component of this strategy.

Minimum sentences can, in fact, make a difference.  Some officials and academics are often prone to argue against minimum sentences.  They advocate greater discretion for the judiciary, alternatives to incarceration and an emphasis on rehabilitation.

Violent offenders are not deterred by our current sentencing, corrections and parole policies.  Chronic offenders understand the system and work it to their advantage.  Criminal gangs have taken over prisons and have taken over some of our neighbourhoods.  We need stronger intervention, which combines general deterrence, specific deterrence, denunciation and reform.

Canada's experience with impaired driving legislation over the past three decades demonstrates that mandatory minimum sentences has had a deterrent effect, both in general terms with respect to potential impaired drivers, and in a specific respect with regards to repeat offenders.

Mandatory minimum sentences for serious drug crimes will help in our fight against organized crime in the trafficking and production of drugs.  Whether it is by keeping dealers and producers off the streets and out of business, or by serving as a deterrent to potential dealers, Bill C-15 will help our members in doing their jobs and keeping our communities safe.  In simple terms:  Keep these criminals in jail longer and you take away their opportunity to traffic in drugs.

Repeat offenders are a serious problem.  There has been considerable debate about the use of minimum sentences and the frequency of repeat offenders.  Make no mistake about it:  Repeat offenders are a serious problem.  Police understand this intuitively, as we deal with these "frequent flyers" on a routine basis.  Statistics released by the Toronto Police Homicide Squad for 2005 demonstrates this point:  Among the 32 people facing murder or manslaughter charges for homicides in 2006, 14 of them were on bail at the time of the offence; 13 were on probation; and 17 were subject to firearms prohibition orders.  The revolving-door justice system is failing to prevent further criminal activity by these repeat, violent offenders.

What will Bill C-15 do?  Here are actual scenarios that illustrate how provisions in Bill C-15 are seen from a front-line police officer's perspective.

(French follows -- Mr. Momy:  La peine minimale d’emprisonnement d’un an...) 

(après anglais)(M. Momy)

La peine minimale d’emprisonnement d’un an pour la vente de drogue comme la marijuana, lorsque cette vente est effectuée aux fins des crimes organisés ou lorsqu’une arme à feu ou la violence est impliquée. 

Le scénario numéro 1 : Avec les trafiquants de drogue organisés arrivent des armes dans plusieurs cas. Des enquêtes récentes sur des trafiquants de drogue de niveau moyen qui avaient été arrêtés ont relevé que ces trafiquants de niveau moyen étaient munis d'armes fournies par l'organisation criminelle à laquelle il appartenait afin de les aider à percevoir l'argent dû pour les drogues.

En vertu des mandats exécutés, des armes, des drogues et des gilets pare-balle furent saisis. Ces individus accusés et condamnés ont écopé d'une peine d'emprisonnement limitée de moins de deux mois.

(M. Momy : Scenario No. 2:  A Kitchener drug dealer moved to B.C …)

(anglais suit)

(Following French -- Mr. Momy cont'g -- ... peine d'emprisonnement limitée de moins de deux mois.) 

Scenario No. 2:  A Kitchener drug dealer moved to B.C., where he learned to grow marijuana.  After his arrest in B.C. for operating a home-grow operation, he returned to Kitchener and started a garden supply business where he set up a network of grow operations.  While being investigated in Kitchener for his illegal operation, he returned to B.C. to plead guilty of production of marijuana and was placed on house arrest.  He returned to Kitchener unmonitored, where he was once again arrested for production of marijuana.

This person was responsible for introducing sophisticated grow operations to the region of Waterloo, which quickly spread from Ottawa to Windsor.  This male's activity would have been thwarted had he been incarcerated. 

Bill C-15 provides for a two-year mandatory prison sentence for the offence of running a large marijuana grow operation involving at least 500 plants.  With health and safety aggravating factors, it goes up to a three-year mandatory prison sentence.

Scenario No. 3:  Children are the victims of grow ops, as well.  One such incident existed in Kitchener where a marijuana grower was living in his grow house with his wife and two children.  During the night, the house erupted into flames due to a defect in the illegal electrical bypass.  The flames spread quickly due to the intricate ventilation system installed in the grow room.  The male fled the house by himself, leaving his family inside.  Neighbours noticed the flames, arrived and rescued the woman and children from the inferno.

Firefighters arrived on the scene and extinguished the blaze.  One firefighter described fighting this fire as trying to put out a fire in a high-efficiency woodstove.  The fire burned uncharacteristically hot, causing concern and danger to neighbours and responding emergency service workers.

Unfortunately, Canadian communities from coast to coast to coast are plagued with this type of criminal activity on a daily basis.

As police officers, and more so as members of our community, it concerns us that our youth and many adults have been getting the wrong message on drugs.  The use of drugs has been trivialized by what people see on TV, but also by misguided public policy.  What they do not see, at the beginning, is that drugs will most likely take over their lives.  The message to our youth should be clear:  Drugs are dangerous and they are just not worth it.

The production and trafficking of illegal drugs go hand in hand with other criminal activities such as prostitution, extortion, human trafficking, homicides and violent sexual offences.  Drug and sexual assault investigators have told us that date rape drugs, such as GHB, often serve to rape and assault unsuspecting victims.  Production and traffickers of these types of drugs are therefore directly linked and responsible for serious sexual, and often violent, offences.

Organized crime is a very lucrative business and is run in that manner.  They are very knowledgeable about the revolving-door criminal justice system we now have in Canada.  The message to drug dealers, producers and organized crime has been that, even if you get caught, chances are you will be back in business in a matter of weeks.

With this bill, the message to drug dealers and producers is clear.  Bill C-15 is part of a well-coordinated assault on organized crime.  Cutting off the production and distribution of these dangerous and illegal drugs takes away the lifeblood of organized crime.

On behalf of the Canadian Police Association and our 57,000 members, we strongly encourage all senators to pass this bill and give our officers the tools to keep your communities safe.

The Chair:  Thank you very much. 

Chief Len Garis, Surrey Fire Services:  I am the Fire Chief for the City of Surrey in British Columbia.  I am pleased to be invited here today to speak on behalf of Bill C-15 and behalf of the City of Surrey.  As you will see in my written submission, our city sees a minimum mandatory sentence and harsher penalties as being a positive step towards the battle against Canada's illegal marijuana trade.

Surrey has taken a leadership role in fighting marijuana grow operations because we know they expose our neighbourhoods to violence, a greater risk of fire and electrocution, and many other safety hazards we have experienced.  Our position is that mandatory sentences would help provide a further deterrent to those who are currently involved in the marijuana trade, as well as those who are considering becoming involved.

Growing marijuana is a lucrative business in Canada and up until now the risks associated with it have been quite low.  I am talking about deterrence for grow operations, or running a grow operation.  

You could say that growing marijuana in British Columbia and in Canada, since the 1990s, has been a growing commercial business.  Here are some statistics that we would like to share with you about our experience in B.C.   I believe you have probably received submissions from Dr. Darryl Plecas from the University of the Fraser Valley, and I will be quoting some of those for emphasis.  

Between 1997 and 2003, police marijuana files in B.C. tripled.  In that same period, the amount of marijuana plants police seized in those years doubled and the amount of harvested marijuana seized tripled.  These statistics come from the study that I have just referenced.

According to RCMP statistics in other parts of the country, they have also experienced a similar increase in marijuana activity since the late-1990s.  The study by the University of the Fraser Valley is particularly interesting because it shows that while the marijuana trade is booming in B.C., the consequences for those involved were severely on the decline.

For instance, between 1997 and 2003, the number of no-case seizures tripled.  This is when police dismantle a grow operation and they do not lay charges.  Also, 20 per cent fewer charges were laid for growers in 2003 than in 1997, and only 16 per cent of growers convicted in those years served any jail time at all.  Only 7 per cent of the convicted growers were sentenced to three months or more.

It is interesting to look at our neighbours to see how they might have handled these criminals.  Research shows that in Washington state, which uses sentencing guidelines, these same offences would have been resulted in a sentence of at least three months in 77 per cent of the time.  Our figure in B.C. was only 7 per cent.

Even in Alberta, 34 per cent of the growers convicted went to jail between 1997 and 2003.  That is more than double B.C.'s rate during the same time period.

The university study I mentioned helped open our eyes.  It showed us what was happening to the marijuana trade and what kinds of safety hazards associated with grow operation were being brought to our neighbourhoods.  For example, we learned that grow operations are 24 more times likely to catch fire than a normal home.  When a grow operation does catch fire, the damage is twice as much as a normal house fire.

To put it into perspective, between the years of 2003, 2004 and 2005 in the city of Surrey, our fire crews were attending one house fire a month associated with a grow operation, dealing with those situations.  We learned these health hazards, unsafe structural alterations and illegal electrical work were common in grow operations.  We also learned that children were found at more than one fifth of the grow operations in our province.

Once we had this knowledge, we realized that we had to act on it.  Our community spearheaded a task group in 2004 that led to the creation of public safety inspections in the city of Surrey, as well as many other B.C. cities.  These inspections allowed cities to enter grow operations and force the owners to move out, making them safe by removing any public safety hazards.  Surrey also fought for legislation that now gives cities in B.C. direct access to electrical consumption data that identifies them as grow operations to root them out.

These safety inspections have proven to be a strong deterrent.  In fact, a study released this June showed that in Surrey, we experienced an 81 per cent drop in the number of files coming to the attention of police between 2004 and 2008 by attacking them from a public safety perspective.

The Chair:  That is marijuana production.

Mr. Garis:  Yes.  Our experience shows that strategic deterrents do work, and we are committed to supporting initiatives that show promise in reducing the safety threats associated with growing marijuana in our neighbourhoods.  

In addition to our submission today, we have championed other potential deterrents that we are working on with government.  They include regulating hydroponic outlets that sell equipment to growers as precursor equipment; and regulating medical marijuana grow operations, which share many of the same safety hazards in our communities but lack any regulatory inspections, to make sure they are safe.  You would not know the difference between a legal grow and one that was licensed by the federal government.

We would like to exploit technology used to detect hydroponic equipment and clandestine drug labs.  We are working on initiatives in those areas with various universities.  We also believe we could exploit tax audits by Canada Revenue Agency for individuals that are caught growing marijuana that are not paying their fair share of taxes.  We have had some great experiences, but we lack resources in Canada Revenue Agency to do those investigations on a consistent basis.

It should be noted that a lot of these positive things are happening across Canada to combat marijuana and the industry.  Some progress has been seen in recent years, as I mentioned.  However, we also know this is a highly lucrative industry with strong links to organized crime.  We know that Canadian-grown marijuana is traded for guns and other drugs, largely south of the border.

We also know that criminals involved are sophisticated and adapt and are willing to go to great lengths to foil the new volley we throw at it.  Any recent gains that we believe we have made will be lost if we do not remain one step ahead.  

Minimum mandatory sentences and harsher penalties are certainly not the only answer; I will be the first one to admit that.  However, they will bring some fairness and consistency to how criminals convicted of drug crimes are treated across Canada.  As a case in point, British Columbia is woefully low in comparison to the rest of Canada in terms of convictions and penalties associated with drug production.  In conjunction with other deterrents, they will help make the marijuana industry less of an attractive career choice, certainly in British Columbia and the rest of Canada.

I believe that these negative consequences that come with this bill will help us to deter what is going on in our communities.

The Chair:  Colleagues, you have before you Mr. Garis's more detailed written submission, complete with footnotes.  I would ask for a motion that we append that to the proceedings.

So moved by Senator Baker.  In favour?  Done.

His Worship Peter Fassbender, Mayor, City of Langley, B.C.:    I will use a world series analogy.  I am the closer of these intelligent and well-presented presentations today.  You need to know that I have had the opportunity to watch and also to read a fair amount of the testimony that has been made before this committee.  

I come today not with a written presentation, with more research and all of those things.  I am a firm believer that you leave the good work of research and all of the academia to those people.  I am here to talk to you from a community perspective about the issues that Mr. Garis has talked about.  I will put a human face on it, if I can, and that human face is my community.

I know that the solution to the drug problems in Canada will not be found in the halls of Parliament, in these august chambers or in my city hall.  They will be found on the streets of the communities, when we as communities work together to find solutions that deal with all the social issues and all of the mental health issues that relate to the drug issue.

I think what happens often when we are debating things like this bill, which, in my view, is a step in the right direction in terms of providing the kinds of consequences for what I see on my streets every day, we need to look at each of these in terms of what they contribute to the whole.  

We are all looking for the silver bullet to solve the drug problems in this country.  I do not think there is one single silver bullet to do that.  However, what I do know is that when we look at what is happening in the drug industry – and I use that word advisedly, the drug industry, because that is what it is and that is what I see – we need to provide our police forces, our fire and protective services the tools and the teeth to deal with that effectively in order to make a change in the pattern that we see in the province of British Columbia and, I believe, right across this great country.

I am here today to make another comment and I will use another analogy.  When you look at bills, I do not think there is a perfect bill that has ever been crafted.  You may disagree with me, but I think they all have challenges.  I will leave it to the legal scholars and so on to look at the detail of bills.  

What I do know that this bill does is make that correction that is necessary to deal with organized crime, to deal with the industry that it is and the people who are not drug addicted, who are not in our community's homeless.  

I am talking about the people who are using this industry to make a lot of money and are parasites in our community, sucking the lifeblood out of our community in so many ways, whether it is the safety of our police departments or our fire and rescue services or the safety of neighbours.  

Three days ago, I visited a home in my community, in a beautiful residential area, that had burst into flame at 5:00 in the morning.  I visited there with my fire chief, and we walked around.  He took me around the back and showed me that it was a marijuana grow op in the basement.  It was not a small one, but a large one.  I said that there must have been some sort of an electrical problem.  He said no.  He said this house was attacked by another rival group who wanted to put this particular person out of business, so they came and set the house on fire.  They did not even want the plants that were in the basement.  They wanted to eliminate not only the plants but the structure and everything that was in it.

You cannot tell me that that has anything to do with the person that I see on my streets who is addicted to marijuana and is a user.  It has everything to do with people who are out to eliminate each other in our communities so that they can take over the business.  I come from the private sector, and part of that world is you want to do the best you can to get rid of the competition, but this kind of getting rid of the competition has deadly consequences, not only for the people involved but also for the people who have to work in our communities and serve our communities to be able to deal with these issues.  Bill C-15, in my view, gives the tools.  

If I can use an analogy, and please understand this analogy in the positive context, you are like the captain of the Titanic.  If you had known far enough in advance that you could make a slight course correction and miss that iceberg, I suspect as the captain of that ship you would have done that.  This is what this is all about.  This is a small course correction, in my view, but an important one to ensure there are consequences for those individuals in our society who are using everything they can to take advantage of every part of our community, and that has to stop.

I have heard many debates, and I just heard the witnesses tonight.  Often, honourable senators, we start looking at the whole drug issue when we are dealing with a bill that has a specific and targeted purpose.  We put our focus on all of the other issues.  We will be opening a facility in our community to help the homeless, the drug addicted, et cetera.  We are doing our part in our communities to invest in helping people who need help and who want help.  However, I will make this clear statement, and I have made it in my own community.  I will not take any umbrage when people say to me that you have to do something to get rid of the problems in our community, and you have to be a part of the solution.

Honourable senators, I am asking you to be part of the solution.  I know you have much more debate to come and you may look at nuances in the bill, but I am here today to say to you, simply, that my community is affected by the drug industry, by the people who profit from that drug industry, by organized crime, by the people who are lying dead on my streets because they are in a drug war and they are trying to eliminate each other.  I see that.  I feel it.  My community feels it, and the citizens of my community are saying they are tired of the lack of action and the lack of fortitude to make changes that need to be made, imperfect as they might be.

I compliment you on passing through the elimination of the two-for-one legislation.  That was a positive step forward.  I think it is time we stop politicizing these issues and bring them down to the streets of our communities.  I am telling you that we are willing to work with you.  We want you to work with us.  We want you to work with our police departments and with our fire and rescue services, and we want to challenge all of us to be a part of that solution.

I urge you to have the fortitude to pass this bill as another signal to all Canadians in every community across this country that you are leaders who have heard them and are willing to be a part of the solution.  I and my council and my community and the city of Surrey and many other communities across this country are willing to be a part of that solution.  We have to stop dragging our feet.  We have to get on with it and move forward in a way that we do put consequences where consequences deserve to be.

The Chair:  Thank you very much.  We will go to question period, beginning with Senator Nolin.

Senator Nolin:  Good afternoon to the four of you.  Thank you for accepting our invitation.  Most of you have come quite a distance, and we appreciate it.  

Your Worship, I agree with you.  We have to be part of the solution.  We have before us a bill that is not more than the bill we have before us.  We want to make this bill workable for all possibilities.  We heard before you the testimony of Professor Oscapella, who gave persuasive, first-hand testimony about his students.  He is saying 10 per cent of his students could be caught in the application of this law.  

We have limited power.  If we are to do something with the bill, we will probably have to amend it.  At the end of this testimony, he put on the table a start of a solution, which leads to my question.  You are all convinced of the deterrent capacity of mandatory minimum sentences, but if, by mistake, Mr. Momy, 10 per cent of the students are caught in the system, we need a valve somewhere.  The minister was right there in your chair, Mr. Mayor, saying this bill is there to go after the parasites and those who are making big money out of this trade.  The way the law is built, the way the CDSA has evolved with time, we know the interpretation of trafficking.  We know that an exchange of any amount of cocaine or ecstasy between two students will lead to two years in prison, minimum.  We need a valve.  What about this idea of reopening the law and giving the judge the authority to use his discretion and to explain why, in writing, he is not applying the MMS?  What would your reaction to that be?

Mr. Fassbender:  Maybe I can start and allow my colleagues then to speak.  I hear this quite a bit, and I hear quite a bit in my community as well about the youth that are using and passing a joint to each other or passing around ecstasy or some other pills.  We need to lighten up on these young people, because they are just part of a more liberated society, and this is part of who we are, and we need to understand that.

I take exception to that.  I think the message we need to send to our youth is there are consequences for actions.  If you feel there are applications in this bill that judges need some latitude with, I will defer to the legal experts on that, but I think the young people of this country need to know that the lifestyle of the drug culture and the money that can be had and the cars and the parties and the girls and all of those kinds of things is a road leading nowhere.  That is what our police deal with all the time.  They see the effects of these things on our streets.  I think anything we do to send a clear message that this is not a lifestyle that you want to choose and there is no benefit to going down this road.  

I hear a lot of people.  I have talked to people who have been in gangs who said they were smoking dope and on the streets and having a good time.  They saw the other guys with big cars and thought they could make a few bucks.  It started small, but they got into bigger and bigger situations.  Some of them got trapped by the organized crime gangsters in a lifestyle they could not get out of.  

Any legislation we pass must send messages, not only to the people who will be affected by the legislation in the courts but also to the rest of society, that we have had enough and we will stop the train.

Senator Nolin:  I am not saying that we should not prosecute.  I am asking whether we should apply a mandatory minimum sentence.  Under our judicial system, judges, who must deal with these individual at the end of the day, are independent and will make decisions in the best interests of justice.  We have books of principles, jurisprudence and case law to assist judges in making their decisions, but at the end of the day he or she is alone.  If the judge is wrong, there is provision for appeal.  However, the judge will decide in the best interests of society and of the convicted, and that includes young offenders.  That is why I am asking you the question.  

I am all for deterrence if it works, but that is another ball game.  We will not get into that tonight.  We have heard plenty of witnesses on that.  

I am all for the 10 per cent, Mr. Momy, who are under your jurisdiction and can be caught by that.  What will we do?

(French follows - Mr. Momy - )
M. Momy : Je vais laisser M. Massicotte répondre, mais je veux juste, premièrement, dire, M. Nolin, le 10 p. c. que le professeur a mentionné, moi, j'aimerais voir un dossier présenté devant moi pour voir qu'une personne échange un joint de marijuana ou une pillule d'ecstasy – 

Le sénateur Nolin : Je fais la différence entre les deux.

(Sén. Nolin : I differentiate because there are two sections …)

(anglais suit)

 (Following French  - Senator Nolin continues) 

I differentiate because there are two sections in the bill before us.  I am not talking about a joint.  I know Ms. Roy talked about a joint, but I am not.  I am talking about a small quantity of cocaine, which is the case.  Let us not kid ourselves.  It is around and someone is buying it.  We know the market is there.  I am talking about cocaine or a pill of ecstasy.  I am not saying there should not be a process, but do we really need a mandatory minimum sentence to cure that problem?

Ray Massicotte, Member of Board of Directors of CPA, Canadian Police Association (CPA):  I appreciate the opportunity to be here.  I am from the Waterloo region where we have three universities and colleges in close proximity.  I have been a police officer for 31 years.  Much of my career has been spent working in covert operations, specifically drug operations, et cetera.  In my experience, we do not lay those charges for a person passing out an ecstasy pill.

My concern, as a father of three children who went through university, is that I do not want someone dealing ecstasy at the university.  We have seen cases of a person taking one ecstasy pill and dying, or they take ecstasy and it causes other medical problems.  That is what it is all about.

People say that what we seize on the street is ecstasy, but only about 33 per cent is actual ecstasy.  Most of the time it is other things.

Senator Nolin:  I think it is closer to 15 per cent of the real substance.  The rest is dangerous.

Mr. Massicotte:  It is all dangerous.  What price would you pay for the mind of your child?  In my community, vibrant, good young people have started with marijuana and gone down the path of addiction.  What is the price of a child's brain?  If one of your children had a brain injury, what would you pay, as a parent?

Senator Nolin:  Why are you speaking of brain injury?  We have many studies that show that gateway drugs do not exist.  You know this very well.  We are trying to have a rigorous study.

Mr. Massicotte:  From my experience dealing with many addicted people, every heroin addict and cocaine addict started by using marijuana.

The Chair:  Mr. Momy, in your presentation you said that mandatory minimums do work, and you gave the example of mandatory minimum sentences for drunk driving working as a deterrent.  We have been trying hard to get statistical evidence, studies or anything else that show that mandatory minimums do deter.  Were you basing that on lived experience of your members, or do you have data to back it up?

Mr. Momy:  That is lived.  It is the experience and knowledge of front line police officers who are providing us information.  They are no longer seeing as many repeat offenders.

The Chair:  I am not disputing the validity of your members' experience.  I am just wondering if there are some statistics you could give us.

Mr. Momy:  No, it was not information from StatsCan or anything like that.

Senator Baker:  I thank the witnesses for their very interesting presentations.   

The numbers of no-case seizures that you gave seem unusual.  The police lay the charge.  Are you criticizing the police, saying that they do not lay the charges upon seizure?

Mr. Garis:  No.  The study I am referring to was commissioned by the RCMP for the province of British Columbia.  Charges are laid by the Crown in British Columbia.  A federal Crown administrator advised us anecdotally that the system cannot accommodate these people.  For that reason, people started to throw up their hands, especially in Vancouver and other larger regions such as the city of Surrey.  They did not have the resources to process the cases, so they decided to try a deterrent factor.  They just got the drugs out of their hands, seized their equipment and moved on.  

The system simply cannot accommodate the volume.  Forty-five hundred to 5,000 cases came to the attention of the police in 2003.

Senator Baker:  As the police will tell you, it is they who swear the information and they who have to sign a document laying the charge.  We all know that under the system in British Columbia the Crown is consulted on the laying of the charge, which is quite unusual in some provinces.

If the system cannot handle the numbers now, how would the system handle it if, because of minimum sentences, everyone who is charged pleads not guilty?  

Perhaps the police would like to comment on that.

Mr. Garis:  I would like to comment on one aspect of it.   Dr. Plecas's report will tell you that the cast of characters going through the system are multi-repeat offenders.  I am not talking about once or twice but dozens of times that they have been arrested and charged with the production of marijuana.  

Once there is a deterrent factor for multiple charges, we will either take them off the street or take them out of business.  That is part of the problem we are experiencing in Surrey.  I am not sure what it is like in the rest of Canada.

Mr. Momy:  Of the individuals we see often, again, it is a resolving door, so these individuals are reoffending.  You have and we have heard how lucrative a business it is.  It is the fact that it is a business at the mid-level, high level sort of drug trafficking, importing.  If the assumption is the jails will be full of people because of these mandatory minimums, the fact of the matter is that the individuals who are charged today will be in jail for two and three years.  

On the enforcement side of things, if that individual comes out and is charged today and comes out two months from now, there is a high percentage of those individuals who will be charged again, and again, and again.  I am sure you have heard the testimony on that particular issue.

From a law enforcement perspective, we have to do a lot more work arresting these individuals, doing undercover operations, doing wiretap operations, over and over again on the same types of organizations, the same types of individuals, instead of having them in jail, where they belong.  Again, I am only speaking from a law enforcement perspective.  It provides us that ability, when they are in jail for one or two or three years minimum, to be able to work on other organized crime groups and then we do not have to worry about those individuals recommitting and starting up their businesses again.

Senator Baker:  We all read case law here; the reported cases.  I do understand that a lot of cases are not reported that appear before the courts.  However, we have a general sentencing principle in Canada of similar sentences for similar offences, for similar offenders in similar circumstances.  The law applies right across Canada under the CDSA.  I do not see those few examples, as you gave in your testimony, of someone who commits a very serious offence and they can be out within weeks.  I do not see that in the reported case law.

Let us assume though that you are correct.  Of course you are the witness so we are not questioning your accuracy on it.  All of these cases will be not guilty because of the minimum sentence.  You have already referenced how complicated some of these cases are.  I do not know if you have ever sworn an information to obtain.  You have 50, 60 pages and then you have police officers who have to appear in front of every case:  Preliminary inquiry, on to the trial, pre-trial arguments and so on, that will tie up your officers forever that now is substituted as a plea bargain and someone pleads guilty, with an understanding that here is their offence.  

Have you thought about that as a consequence to your police force?  You will need a huge increase in personnel to manage such a bill as this, do you not think? 

Mr. Momy:  It is a presumption on our part.  There are many other factors we have to consider.  If you are asking me if there will be an excessive amount of extra work involved in putting people in jail, ultimately, for a period of time, it would only be a guess on my part, sir, about there being an excessive amount of work.

Senator Baker:  In conclusion, would you agree though with the position put forward by Senator Nolin a moment ago, concerning the unintended consequences of a bill like this is where you might have some people who would be caught initially exchanging an ecstasy pill at a rave dance, or whatever it is called, facing a minimum sentence in jail, thereby destroying the person's life forever with that sentence?  

I will conclude finally with this question:  You sing the praises of the impaired driving section but constantly we see in the newspapers people who have been convicted eight and nine times before and are still being convicted again.  It all goes back to the discretion given by the Crown in the legislation to enter the previous record.  It is in this legislation as well, so do you degree with the built-in discretion given to the Crown as to whether or not trigger the minimum sentence in some cases? 

Mr. Momy:  To answer the first question, I would disagree.  From experience -- and I am sure my colleague to the right will most likely disagree as well -- the exchange of drugs, whether it be ecstasy, cocaine, amongst individuals is not something that we realistically would lay charges with.  There are many different components.

Senator Baker:  You could though.

Mr. Momy:  You could theoretically, but I would like anyone to show me a case where an individual exchanged an ecstasy pill and was charged with trafficking.  All I can talk about is my own experience and the experience of other police officers and the information that I have received from members.

We cannot forget that the CPA has always advocated the four main issues when it comes to drugs.  Prevention and treatment is all part of this.  This legislation, as far as we are concerned, sir, is only one piece.

Senator Wallace:  Thank you very much for that presentation.  It is helpful and refreshing I think for all of us to hear from people like you who are dealing with this at ground level.  You are dealing with the public; you are dealing with those who are impacted directly by the evils of the drug trade.  It is one thing to talk about it around a boardroom table and it is one thing to talk about it in the classroom, but it is quite another to live it and see it, and see that house go up in flames as you pointed out, Your Worship.  It obviously has a strong impact on you.

The first question I would have, and I would not direct it to any one of you in particular, concerns the issue of mandatory minimums that is an essential element of Bill C-15, as you are well aware.  We have heard from different witnesses who have questioned the effectiveness of mandatory minimums.  From some of the testimony I have heard they would suggest mandatory minimums will do nothing to enhance the safety and security of the general public.  That is really what this is all about.  We are trying to protect the 99 per cent of the population not involved in criminal activity.   

The question I have for you is:  Would you care to comment on the effectiveness of mandatory minimums in enhancing the security and safety of our citizens?

Mr. Massicotte:  In the Waterloo region we had occasion to have a number of grow operations and we ended up inundated with them and we began the court processes.  At first our judges were giving conditional sentences and house arrest to the offenders.  We took extra steps, working through the Crown, and we were able to present victim impact statements from all aspects of our community and a trend began where they were giving a minimum of one year in our community.  That effectively drove the growers out of our community.  Instead of growing in the Region of Waterloo because they knew they would get a minimum of a year sentence there, they would move to Stratford, London, York, Toronto, Halton or Ottawa.  In that case I believe that they were deterred by what they knew they would get in Kitchener-Waterloo, or the Region of Waterloo, so they moved on.  

This is a matter of being business people.  If they are in jail, they cannot do business.  This is not a street corner ounce dealer.  This is a faction or a spoke of organized crime that is making a product that drives other criminal activity.  They cannot afford to be out of business.

We do the investigations and we get them before the courts.  In my view, it does have a deterrent.  My experience has shown me that it did and it has happened in the Waterloo region.

Will the bill work?  I think it is a step in the right direction.  I reiterate what Mr. Momy said.  It is one fork in a three- or four-pronged approach to the problem in Canada with drugs, the four prongs being enforcement, education, rehabilitation for those affected by addiction, and judicial support.  That support for us is what we are asking for here.

Senator Wallace:  It is not "one size fits alls."  A comprehensive approach is needed and is being taken.

Mr. Massicotte:  Absolutely, sir.

Mr. Garis:  I would like to draw your attention to my written submission on page 5, the third-to-last paragraph.  That paragraph talks about deterrent factor.  We did an evaluation on our programs in the City of Surrey about what was happening with these individuals in terms of the propensity for re-establishment.

We hired a Masters student to evaluate the re-establishment of marijuana growers in our city and what deterrents were actually having an effect on them.  We looked at whether they were charged by police – a traditional approach – or whether they were approached from an inspection process.

Then the city brought in sanctions which was basically a bylaw that allowed us to cost recover every ounce of time that went into the investigation that went into that particular occupancy.  It allowed us to remove occupancy from the homes.  In other words, it could not be habituated.  It said you must hire registered professionals to come in, test the pesticides in the house, test the mould, and come up with a remediation strategy that brings it back to normal health and safety standards, along with the electrical system and building system.

After we implemented that, nobody came back.  I would say, in essence, we have taken the profit out of their business and we have sent them on their way.

Mandatory sentences might do the same thing.  It takes them off the field of play and puts them in jail where they cannot earn their living, because it is illegal.  It is the same deterrent factor.  It is a little different, but it has the same effect.  There was a Masters thesis written and I would be happy to share it with you.

The Chair:  If you would send it to the clerk, please, we would be glad to see it.

Mr. Fassbender:  In terms of the house that I told you about, the gentleman who owns it is known to police throughout region:  Surrey, Abbotsford, Langley.  I am speaking of the one with the fire.  He was not living in it.  He had someone working for him who was living in it.  That person was running the grow operation.  He has a number of other operations, as well.

This gentleman has been charged and has had minimum sentences on every one of the convictions that he has had.  He is still operating.  The problem is that it is seen as though he has been given a slap on the wrist and he keeps on doing business.  He simply finds another creative way to do business.  I think these are the people we are talking about for whom this bill will definitely assist in eliminating and dealing with them effectively.

I suspect you will have lots of other legislation coming here on a whole bunch of other issues that will help to deal with the whole crime issue.  I applaud the fact that we need to deal with these things and give the police more search and seizure opportunities, reduce the red tape and deal with organized crime as it relates to drugs operations.  Then we have a whole world of issues to do with dealing with society and all the issues about drug culture and how it happens and how young people get involved.

I will say again:  I believe young people today feel that there is no real risk getting involved in drugs and the drug culture, even the drug business.  It is easy to get into and easy to make money from.  I believe this also sends a strong message that, if they choose to go down that road further then it being at a party and passing a joint or a pill – not that I support that, anyway – but if they choose to take the next step and the next step, there will be consequences.  I believe they stop and think about that.  This bill assists in changing that attitude, as well. 

Senator Angus:  You are talking about what you all do, which is to try to make this great country an even better and safer place to live in.  We have a free society with freedom of expression, and we are taught to respect some of the opinions we do not agree with.  That is another part that is really great.

I am sitting here tonight and I have heard on the same subject matter, allegedly, two absolutely different worlds of opinions.  I believe it is fair to say you all were in the room for the previous witnesses.  I was rendered speechless, which I am not known for.  They did not want to hear about the bill, as you know.  They do not see one redeeming comma or semicolon in the bill.  I restrained myself.  I respect their opinions and I am sure they very intellectual people.

I would like to have your comments the opinions expressed.  I would like the record to show I do not agree with them. 

The Chair:  Walk carefully here because they are not here to defend themselves.

Senator Angus:  They have had a good say.

The Chair:  Tell us what you feel about their opinions but not about them.

Mr. Fassbender:  Madam Chair and senator, I sit around a table with people of different political persuasions.  We all have different points of view and that is what I love about this country and it is worth fighting for.

What we have done, and what I heard from the previous witnesses in terms of their perspective on the bill, is a further desensitizing of what the real issues are.  The issue is so big that it is easy to deflect it into another arena.  Compassion comes out.  I have compassion for people on the streets, as I said earlier, who are marginalized because of mental health or drug issues.  Which one comes first, I am not sure.  

However, the bottom line is that we need to start drawing lines in the sand.  That is what my citizens are saying to me.  It is time we stop.  If you ever saw the movie Network
, there was a point where someone started movement and said, "I want you to stick your head out and yell" – and pardon the direct quote – "’I am mad as hell and I'm not going to take it anymore!’"

Our communities are getting mad as hell and we will not take it anymore.  We will continue to lobby for changes, but not to deal with people who have those challenges.  We will help them; we are doing things to help them at the community level.  We want to deal with the people who are the parasites – and I will use that term again and make no apology for that – the people who want to suck the life blood out those people and the community.  That is what this is all about.  That is why I support it.

I agree with you:  I think it is great to do some of the academic peer reviews and all of those things, but there is lots sitting on lots of shelves in this country.  However, at the street level, people are saying we need to change the way we do business.

Mr. Massicotte:  I appreciate their opinions.  However, I think our country needs to understand that we are looked at by other countries, also.  We are a source country for high-grade marijuana.  No question about it.  Our dope goes down to the States and they call it B.C. Bud and all different slang names.  The reality is they want to smoke our dope in America.  Therefore, we are a source country for illegal drugs in other countries.

We have growers here growing drugs and simply making lots of money on the backs of the people who we are talking about here.  They are making money off the street people who use marijuana to self-medicate and do all of those things.  I have worked the street.  I have compassion for them and I have held them in my arms and waited for the ambulance to get some help.  We have done all that.  What we are talking about here is organized crime.  I think some people miss that message.  That is simply what it is:  Organized crime.  It is people getting rich off a commodity that hurts our community.  

You do not have to rely on my experience.  All of you have had this experience.  If you look back to your careers in school, the kid in grade 8 who was a good student starts going to high school.  Perhaps he gets in with the wrong crowd and starts using marijuana.  Most of the time those children who are losing brain cells are those who do not have much to lose.  They end up not finishing high school because they cannot concentrate due to their drug use and they go down the road of addiction, using alcohol, drugs, or whatever.  This is what we are talking about.  We are talking about organized crime, in my view, getting rich off the people who can least afford to spend.

Senator Angus:  Mr. Momy, one of the first things I heard when I came in the room, from the professor from the University of Ottawa, was that if this bill were passed -- and, hopefully, it will be passed soon -- 80 per cent of the people in his class would be criminals.  I was screaming inside to say, "Only if they were charged, and then maybe they would have to be proven guilty and convicted."  I found that statement to be far out.  Perhaps you could comment.

Mr. Momy:  I certainly agree on that comment.  I came in late and got the tail end of the information that the witnesses provided to the senators.  

The Canadian Police Association, following up with the information that they provided, is not ready, right across Canada, to give up on this war on drugs.  As police officers, we will continue to enforce the laws that are there.  All we can do is provide you with the experiences that we are going through.  As Mr. Massicotte indicated, for the individuals who he dealt with on a personal level and for the ones that I dealt with on a personal level, we cannot send the message out there to the Canadian public that we are giving up.

Mr. Garis:  In March of 2004, when the fire services and public got involved in grow operations in our city as a public safety issue, it was in conjunction with a fire that happened at 3 a.m. from a grow operation.   The fire was entering two homes that were occupied on either side of it.  Fortunately, a person working the late shift was driving home and stopped to alert the neighbours so that they could bail out of the house.  While they were sleeping, their houses were being impinged.   An unattended grow operation was located in the middle of those homes; in other words, the grower was not there at the time.  

I have gone to a town hall meeting and heard residents say:  "That guy has been busted by police and arrested and charged five times.  What are you doing about it?  Now look what has happened in our neighbourhood.  What are you doing?"  All we have left is to do what we have always done:  Arrest him and charge him.  In this case, we did not do so because he was not around and we could not link him to the fire.  That is the type of thing that we are faced with.  These citizens are sitting in our community halls and asking us what we are doing and why someone is not doing something about this situation.  The police are doing their job, arresting and charging people, but these perpetrators are out the next week.  They might get a fine, but we have seen penalties lessen as time goes on.  I am not talking about passing a joint.  I am talking about heavy drug production going on in our communities.  When is the drive-by shooting going to occur?  All these things are coming into our communities and our citizens are asking us these questions of public officials.  Our mayor, our council and our fire chief are listening to this and we cannot help them.  

I have made 50 or 60 presentations across Canada and the United States on alternative initiatives to marijuana grow operations.  I open by saying that the reason we are doing this is because changing the criminal justice system is like trying to stop the earth from turning.  That is what I have told people, because we have been complaining about it for 10 years and nothing happens.  

I have faith now.  I had the privilege of being invited to speak to the Justice Committee on their study on organized crime.  I received positive comments from the elected officials regarding the solutions that I was suggesting there.  I was pleased to hear that.

We sit before you today to testify about what is going on in our communities.  I have a lot of hope that you will do the right thing.  Thank you very much.

The Chair:  I have a rather more mundane question related to the actual wording of the bill.  This is aimed at the serving police here who are on the front line.  However, if either of you gentlemen has a comment, that would be good, too.

This bill kicks in at six marijuana plants.  In one of our meetings last week, there was some discussion to the effect that that might be a bit low.  Dr. Plecas, to whom you referred, allowed us how, in his view, 30 plants would be a more realistic minimum at which to have the full weight of the law kick in.  

From your point of view, where do you think the appropriate minimum would be?  Does six plants seem low to you, or just right, or high, as a minimum?

Mr. Momy:  From my perspective -- and I am sure Mr. Massicotte will add to this from his experience -- you could produce up to a pound of marijuana with one plant, depending if it is coming from a grow operation or if it has been grown naturally outdoors.  A pound of marijuana is a lot of marijuana.  We are not talking about Joe, who is going to university, walking around with a pound of marijuana in his school bag.  From our perspective, that is a large amount of drugs.  We are not talking about buying or circulating a joint or two or five.  It is a significant amount.

The Chair:  Mr. Massicotte, would you agree?

Mr. Massicotte:  Six plants is a good saw-off number, for a number of reasons.  I would like to draw a parallel between marijuana plants and apple trees.  In the old days, you would have a big apple tree and you would get lot of fruit off that big tree.  Nowadays, there are apple trees that grow lower to the ground and do not require ladders to pick the apples, and there are smaller trees that produce a little less fruit but, nonetheless, they are apple trees.  A big apple tree might produce 10 bushels and a smaller apple tree, four bushels.

When you say "plant," it is difficult to say.  It depends what size the plant is.   If we are talking about personal use, six plants would be more than enough for a person to have personal use.  As far as enforcement goes, we are not going after the people with six plants.  That is not what we target.  We do not have the resources to do that.  It is the same investigation.  We target the big growers who are involved in organized crime. 

Senator Nolin:  Mr. Garis, in your experience, what is the size of an average grow-op in your community?

Mr. Garis:  Our average grower is 200 plants.

Senator Nolin:  That is probably the answer we are trying to get. 

Mr. Fassbender:  I think six plants is a reasonable number because of the size of the plants and some of the things that I have seen in our communities where grow-ops have been busted.  I have a comment to make about what would happen if this young person were charged.  If we wait to create legislation that is totally bulletproof, the what-ifs will never happen and we will never pass any legislation.  We have to set some limits.  It is like saying:  How much sale of marijuana is too much?  How much money is too much or too little?  I do not think we should go there.  I thank you for this opportunity.

The Chair:  This has been extremely interesting and helpful to the committee.  As Senator Nolin said, most of you came a long way to be here and we thank you. 

(French follows -- (La séance reprend) La présidente : Nous poursuivons notre étude du projet de loi C-15…)

(après anglais)

(La séance reprend.)

La présidente : Nous poursuivons notre étude du projet de loi C-15, Loi modifiant la Loi réglementant certaines drogues et autres substances et apportant des modifications connexes et corrélatives à d'autres lois. 

Nous avons le rare plaisir d'accueillir comme témoin Mme Micheline Corbeil-Laramée, juge à la retraite. C'est vraiment inhabituel de recevoir comme témoin quelqu'un qui a siégé sur le banc des juges. Nous en sommes très reconnaissants. Alors Mme la juge, avez-vous une déclaration d'ouverture à faire?

Juge Micheline Corbeil-Laramée (retraitée) : Je n’ai malheureusement pas eu le temps de préparer mon mémoire parce que je n'ai été au fait de ma comparution que récemment, mais j'ai un texte que je peux lire pour le moment. 

La présidente : C'est parfait.

Mme Corbeil-Laramée : Mme La présidente, honorables sénateurs, mesdames et messieurs, j'aimerais préciser au départ que c'est parce que je suis juge à la retraite que j'ai accepté de venir ici, parce qu'on voit très mal un juge en exercice venir discuter d'un projet de loi qu'il aurait à appliquer par la suite. Maintenant que je suis à la retraite, il n'y a pas de problèmes à mon avis. 

Je veux d'abord vous remercier d'avoir invité un juge à la retraite à faire des commentaires sur le projet de loi C-15 modifiant la Loi réglementant certaines drogues et autres substances et apportant des modifications connexes et corrélatives à d'autres lois particulières en imposant des peines minimums pour des infractions graves liées aux drogues en augmentant la peine maximale pour l'infraction de production de marijuana et en transférant certaines substances inscrites à l'annexe trois pour les mettre à l'annexe un. 

Mme Corbeil-Laramée : J'ai siégé comme juge de la Cour du Québec, chambre criminelle et pénale, de 1992 à 2008, soit pendant 16 ans, ayant été huit ans auparavant juge à la Cour municipale de Montréal.

Comme juge de la Cour du Québec, j'ai eu à siéger et à rendre des décisions sur toutes les infractions prévues au Code criminel, sauf celles qui relèvent exclusivement des assises de la Cour supérieure comme le meurtre et autres infractions prévues à l'article 469 du Code criminel.

J'ai entendu de nombreuses causes d'infraction en vertu de la loi réglementant certaines drogues et autres substances, allant de la possession d’un gramme de marijuana jusqu'au trafic ou à l'importation de quantités importantes de marijuana, de cocaïne, d'héroïne et autres substance mentionnées à la loi.

Ma première réaction à la lecture du projet de loi C-15 est qu'en imposant des sentences minimums, le législateur érode la discrétion du juge qui est la personne désignée pour rendre sentence. Je ne dis pas que les peines minimums ne sont pas légales, mais je dis que lorsqu’elles existent, le juge est lié par elles et sa discrétion en est affectée d'autant.

Dans leur volume intitulé Sentencing and penal policy in Canada, les auteurs Manson, Trotter, Healy, Roberts et Ives nous disent ceci à la page 50 :

(Mme Corbeil-Laramée : The breadth of the discretion recognized…)

(anglais suit)

 (Following French -- Ms. Corbeil-Laramée : …Ives nous disent ceci à la page 50 :) 

The breadth of the discretion recognized in the law of sentencing should be immediately apparent.  Judges not only are empowered to determine what is a fit sentence in the individual case but also have a discretion to determine the proper aims of sentencing decisions in the general run of cases.  Wherever there is such discretion, there is also the possibility of disparity in approach and in result.  Whether by design or default, Canadian courts historically adopted an approach that allowed judges to recognize and waive various aims of sentencing, including rehabilitation, incapacitation, retribution, denunciation and deterrence.

In the case of R. v. Lyons, a case of the Supreme Court of Canada, dangerous offenders, Justice LaForest judge said:  

"In a rational system of sentencing, the respective importance of prevention, deterrence, retribution and rehabilitation will vary according to the nature of the crime and the circumstances of the offence.  This approach has made individualization the key perspective for judicial decision making
.”

(French follows -- Ms. Corbeil-Laramée : Donc, si la discrétion du juge est...)

(après anglais)(Mme Corbeil-Laramée)

Donc, si la discrétion du juge est affectée par des sentences minimums, encore faut-il que ce soit pour éradiquer un problème qu'il ne peut l'être autrement. Or, à la lecture du projet de loi C-15, on peut constater que la peine minimum la plus élevée est de trois ans dans le cas d’une infraction relative à la production d’une substance inscrite à l'annexe 1 dans des circonstances bien précises liées à la santé et à la sécurité prévue au nouvel article 7(3). 

D'après mon expérience, la sentence dans un cas semblable serait d'au moins trois ans, soit le minimum prévu. 

Dans les autres cas où les minimums sont prévus, les sentences sont habituellement d'une durée au moins égale sinon supérieure au dit minimum parce que ce sont des crimes sérieux. Le seul cas où les sentences pourraient être inférieures ou au minimum prévu serait peut-être le cas de production de cinq à 201 plans pour fins de trafic, qui est de six mois. Dans ce cas, une sentence inférieure pourrait être possible actuellement, surtout si la production est de plus ou moins cinq plans. Mais ce seul cas évidemment ne justifie pas un projet de loi. Si les tribunaux exercent déjà leur discrétion suivant les minimums prévus, pourquoi le leur imposer par une loi ? D'autant plus que, ce faisant, le législateur empêche le juge d'exercer sa discrétion qui est à la base de la détermination de la peine.

Dans des cas particuliers où l'accusé pourrait bénéficier d'une sentence sans emprisonnement, sentence suspendue avec des conditions pour venir en aide à cet accusé, j'ai en mémoire un cas où deux jeunes adultes avaient été accusés d'importation de drogue, l'un des deux ayant été l'âme dirigeante, et l'autre, qui était devant moi, ayant été entraîné par son complice. J'avais accepté une proposition des procureurs pour une sentence suspendue avec des conditions très précises pour aider le jeune à s'en sortir. Le succès fut complet et l'accusé a pu continuer ses études et devenir un citoyen honorable. Si j'avais eu un minimum d'emprisonnement à respecter, que serait-il advenu de cet accusé qui aurait côtoyé des délinquants en prison et qui aurait pu prendre une toute autre direction? 

Lorsque je parle de sentences qui sont assez importantes, je réfère en particulier à la question de la production de marijuana. Mon mari qui est commissaire aux libérations conditionnelles au gouvernement provincial a eu plusieurs de ces cas devant lui et il m'a dit que sauf en de très rares exceptions, la sentence était toujours d'au moins deux ans moins un jour. Vous me direz qu’en vertu du projet de loi, l'article 52 prévoit, à l'article 10, la possibilité pour le tribunal de reporter la détermination de la peine afin de permettre à l'accusé de participer à un programme de traitement de la toxicomanie, mais on nous dit que ce programme n'existe pas partout et qu'il y aurait donc discrimination. 

De toute façon, je suis d'avis que ce projet de loi ne règle rien qui ne soit déjà réglé, qu'il érode la discrétion du juge à qui revient le pouvoir de déterminer la peine la plus adéquate et qu'il n'a pas sa raison d'être. Il n'atteint pas le but fixé par le législateur. C'est mon avis.

Le sénateur Nolin : Madame la juge Laramée, bonsoir. Merci beaucoup d'avoir accepté notre invitation. Comme le disait la présidente, c’est une situation plutôt inusitée que de recevoir un magistrat autour de cette table pour nous aider à réfléchir. C'est une expérience très enrichissante que nous allons vivre avec vous. 

Vous avez référé dans vos remarques à une expérience où vous avez été saisie d'une histoire qui finalement a bien tourné. Vous avez siégé à partir de 1992. À ce moment-là, le minimum de sept ans pour importation existait-il? Avez-vous eu à trancher ce genre de cause ? Avez-vous déjà été confrontée à une situation où vous avez dû appliquer une loi qui vous imposait d'appliquer une sentence minimum alors que, dans votre for intérieur, votre discrétion aurait été toute autre?

Mme Corbeil-Laramée : Il n'y a pas tellement d'offense, en fait, qui contiennent des minimums.

Le sénateur Nolin : C'est assez récent.

Mme Corbeil-Laramée : La question de crime avec arme à feu; minimum d'un an, je l'ai déjà appliquée, mais j'étais satisfaite de l'appliquer dans ce cas, car l'accusé, à mon avis, le méritait, vu les circonstances du crime et tout. Il avait utilisé une arme à feu. Mais je n'ai pas souvenir d’avoir vécu une telle situation.

Le sénateur Nolin : Il faudrait peut-être poser la question à des juges qui ont siégé à l’époque du minimum de sept ans pour importation de la Loi sur les stupéfiants.

Mme Corbeil-Laramée : Sûrement, oui.

Le sénateur Nolin : Il faudrait qu'on retourne à des juges qui étaient là avant votre temps.

Mme Corbeil-Laramée : Ils seraient tellement vieux, qu'il n'y en aurait plus !

Le sénateur Nolin : Dans d'autres juridictions, d’autres pays du Commonwealth, donc un système de droit qui ressemble au notre, ils expérimentent eux aussi des peines minimales. Une étude publiée par le ministère de la Justice du Canada en novembre 2006 nous démontre que de plus en plus les pays, tout en conservant des peines obligatoires, donnent au juge, au magistrat, au juge qui a devant lui l'individu et les faits qui entourent l'évènement, le pouvoir, malgré la peine minimale, tout en justifiant adéquatement par écrit de retrouver sa discrétion et de se distancer de l'imposition d'une peine minimale. 

Selon vous serait-ce une façon appropriée de remédier à ce que vous découvrez comme problèmes dans ce projet de loi?

Mme Corbeil-Laramée : Ce serait sûrement mieux que d’adopter le projet de loi tel quel en mettant cette exception. Par contre, je me demande si dans le cas où le juge décide de ne pas donner le minimum pour toute sorte de raisons, ce juge normalement, donnera, j'imagine, soit une sentence suspendue ou une sentence avec sursis. Mais dans le Code criminel, dans le cas d'une sentence suspendue et dans le cas d'une sentence avec sursis, il ne faut pas que l'infraction soit une infraction où un minimum est prévu.

Le sénateur Nolin : C'est écrit dans le Code comme cela. Quelles sont les options alors?

Mme Corbeil-Laramée : À ce moment, il faudrait que le législature en mettant cette exception, ajoute et le juge ne sera pas lié par la condition prévue dans le cas du sursis. Autrement, il ne sera pas plus avancé. Il ne saura pas quelle sorte de peine donner, à mon avis.

Le sénateur Nolin : Donc cela prendrait un amendement corrélatif au Code criminel pour s'assurer que toutes les portes soient ouvertes qu'il n'en reste pas une de fermée.

La présidente : Question supplémentaire. Si le juge décidait de ne pas donner une sentence suspendue, mais juste de donner une peine qui serait moins que le minimum prescrit par la loi, là ce serait possible, non? Cela n'irait pas à l'encontre de la loi générale.

Mme Corbeil-Laramée : Non, dans ce cas, si l’exception était prévue, oublions la sentence suspendue, et cetera, le juge avec sa discrétion, pourrait réduire le minimum.

La présidente : Disons par exemple au lieu d’un an, il pourrait donner 6 ou 9 mois. 

Mme Corbeil-Laramée : Oui, sans problème.

La présidente : Merci beaucoup.

(Sen. Baker : I would like to especially welcome the guest here today…)(anglais suit)

(following French – the Chair: Merci beaucoup.) 

Senator Baker:  I would like to especially welcome the guest here today.  I have only on one occasion spoken to a Crown attorney and a defence attorney who both agreed that a judge was great.  That was in your case.  They both said that you were a great judge.

Ms. Corbeil-Laramée:  Thank you.

Senator Baker:  They gave various reasons for it.

Senator Angus:  Citation, please.

Senator Baker:  He wishes to have a citation.

There was a judgment brought down about four months ago, the Quebec Court of Appeal, that agreed with a judgment you had given back several years ago.  I do not know if you are aware of that.

Ms. Corbeil-Laramée:  Was it in the case of drugs?

Senator Baker:  R. v. Tran, that is one of the citations.  You wanted a citation.

What I am interested in is the thesis that you put forward that in most of those minimum sentences, the minimum sentence is not extraordinary, as you say.  It would represent the minimum in the span that is normally given for the offence. 

Ms. Corbeil-Laramée:  In serious cases, I mean, not in small cases.

Senator Baker:  No, but the minimum sentence that is prescribed with firearms, for example.  However, I suppose when you look at that minimum sentence, a firearm, if someone commits an assault with a firearm, a firearm could include anything from a BB gun or a pellet gun to a machine gun.  Therefore, the discretion taken away from the judge to go below the minimum is to be frowned upon in certain cases.

Ms. Corbeil-Laramée:  Yes.

Senator Baker:  Under this bill, regarding the minimum sentence that would apply, I presume you heard some of the evidence in the prior testimony before the committee that in certain cases, it could be used in the case of someone who exchanges one particular pill who had been previously convicted of exchanging a joint of marijuana in the previous 10 years; that would be an extraordinary sentence.  As Senator Nolin pointed out, perhaps we should supply some discretion there to allow the judge to take into account justice as far as those cases are concerned.  Do you agree with that?

Ms. Corbeil-Laramée:  What would be the minimum in the case?

Senator Baker:  One year.

Ms. Corbeil-Laramée:  Yes, I think this is a case where the judge could exercise his or her discretion.  That depends on the accused also.  In your example, the accused has no prior record except the one you cited.  I think it is a case where the judge should exercise discretion.

Senator Baker:  The previous witnesses gave, as an example of what was working in the system, minimum sentences for impaired driving.  As you are aware, the prosecutor has certain discretion to enter someone's previous record, as they would have under this legislation.  

When you see the discretion given to the Crown prosecutor under a bill like this – that the Crown prosecutor decides whether the minimum sentence will apply – do you think that is something to be frowned upon?  Do you think it is something that should be discouraged under the criminal law?

Ms. Corbeil-Laramée:  Giving the authority to the prosecutor?

Senator Baker:  Yes.

Ms. Corbeil-Laramée:  It seems to me that it should be the judge who should decide.

Senator Baker:  Do you believe that bringing in these minimum sentences will cause a lot more people to plead not guilty before the courts?

Ms. Corbeil-Laramée:  The fact that – excuse me?

Senator Baker:  If you bring in the minimum sentences imposed here, that it will result in more people pleading not guilty and fewer people agreeing with a plea bargain or to plead guilty?

Ms. Corbeil-Laramée:  I imagine that people will plead not guilty at the beginning because there is a minimum sentence.  The accused must think about that.  After that, maybe the defence lawyer will try to negotiate something with the prosecutor.  I do not know what kind of deal he could make; I do not know what the prosecutor can do.  He could say I will not apply the minimum and I ask that the accused goes for treatment.  This is the only thing he can do.

Senator Baker:  If that is the case, I provided you with the case on which the Court of Appeal agreed with you four months ago.  That leads to my next question.  

If we do have more people pleading not guilty then you would have a judge before a court in which all offences under the Controlled Drugs and Substances Act begin.  People come before you for plea.  The police officers come to you for the search warrants under the Controlled Drugs and Substances Act because only a justice can issue a search warrant under the Controlled Drugs and Substances Act.  The superior court judge would be without jurisdiction to issue a search warrant under the Controlled Drugs and Substances Act.  Everything begins with you and you then carry matters right from the beginning.

If you have more people in Quebec pleading not guilty to all of these offences, what do you think the result will be?  Could you tell us what the result of that could be?  If you had more people pleading not guilty, what would that do to the system and in what way?

Ms. Corbeil-Laramée:  If people plead not guilty, usually it means that they want to go to trial.  In those cases I am not sure that all the people who plead not guilty will want to go to trial because they are too afraid about what will happen with the minimum sentence.  Maybe they will plead not guilty and eventually see the prosecutor and try to do something; or if he has a chance to make a defence it can happen.  Then he will surely make his defence to try to be acquitted.

Senator Baker:  How would it affect the preliminary inquiries?  You would have more of those, I imagine.

Ms. Corbeil-Laramée:  More preliminary inquiries, yes, but we are not obliged.  The lawyer can ask for one or two witnesses.  It is shorter than it was.

Senator Baker:  Yes, with the recent changes we made.

Senator Wallace:  Thank you, madam.  I very much appreciate you coming here today.

A major part of what I heard you say is that the issue of judicial discretion is a significant one and obviously, as a former justice, very important to you.  I can see where you are very protective of judicial discretion and the importance of it and I would not debate that with you.  That obviously is very important.

You suggest that Bill C-15 would undermine judicial discretion.  We have heard those types of comments from other witnesses who have felt similarly.  I would suggest to you that from my perspective at least, what I think tends to get lost in this is that legislators have the responsibility to create definition around the laws that are created.  They cannot be so general that legislators are abdicating their responsibility to the courts and basically saying you figure it out, we could not, and that is the end of it on the legislative side.

I think you would probably agree that legislators are fully entitled, when dealing with matters of policy, to create definition and to create specific boundaries that the courts will be bound to honour and deal with in the matters that come before them.  I would suggest to you that in the case of Bill C-15 it is very much focused on criminal activity; organized crime as it relates to production and trafficking of drugs.  

As a matter of policy, the government feels that is a serious matter that must be addressed and is a matter of policy feels one of the tools for addressing that is to prescribe mandatory minimum sentences.

I do not see that as an infringement on the judiciary's right.  I think that is completely within the responsibility of the legislators.  Yet we have many who would suggest that the legislators in acting in this way are really stepping on the toes of the judiciary.  

I would suggest to you that Bill C-15 reflects the responsibility of legislators in dealing with a matter of policy that they feel must be recognized in the Criminal Code.  I am wondering what your comment might be to that.

(French follows - Ms. Corbeil-Laramée: Ce que je dis en premier lieu…) 

(après anglais) 

Mme Corbeil-Laramée : Ce que je dis en premier lieu concernant ce projet de loi, c'est que ceux qu'on visait, c'est-à-dire les criminels, ceux qui font l'importation et la vente de drogue, ne sont pas touchés dans la mesure où, ou bien ils ne sont pas arrêtés, ou bien s'ils sont arrêtés, ils auront des sentences importantes qui iront au-delà du minimum. 

D'autre part, ce qui risque d’arriver, c'est que ce sont les petits qui souffriront le plus de cette loi. C'est mon point de vue relativement à cela. Je ne dis pas que le gouvernement n'a pas le droit de s'inquiéter du problème de drogue ou qu’il n’a pas le droit d'essayer d'établir des règles et des lois pour le contrer. Je dis que dans ce projet de loi particulier, ce ne sont pas les bonnes personnes qui sont visées et qu’il est dommage que les petits criminels soient appelés à faire de la prison alors que normalement, le juge pourrait exercer sa discrétion et les en dispenser. Voilà mon point de vue sur ce projet de loi.

Je suis d'accord avec le fait que le législateur a le droit de prendre les moyens qui s'imposent. En ce qui concerne les sentences minimales, il ne fait aucun doute qu’elles sont légales mais il ne faudrait pas que le législateur commence à imposer des sentences minimales pour tous les crimes, ça deviendrait un peu gênant pour les juges. Quel serait alors leur rôle? 

(Sen. Wallace: I would like it add...)

(anglais suit)

 (Following French) 

Senator Wallace:  I would like it add to that.  I would agree with you that we must have faith in the judiciary and I would totally agree with that.  Certainly even when mandatory minimums are present, discretion still exists between the mandatory minimum and the maximum sentence levels.

Ms. Corbeil-Laramée:  Oh, yes.

Senator Wallace:  All of the same thoughts and process would be applied by the judiciary in those circumstances.  Again, some have left the impression, and I am not suggesting you did in your evidence, that judicial discretion is eliminated as a result of mandatory minimums.  You are certainly not saying that and I would agree with you. 

(French follows - The Chair: Avant de passer au sénateur Watt…) 

(après anglais) 

La présidente : Avant de passer au sénateur Watt, le sénateur Nolin avait une question supplémentaire.

Le sénateur Nolin : Madame le juge, j’aimerais que vous nous redonniez la référence du juge Laforest. Je pense qu'il a bien encapsulé le principe de la discrétion et pourquoi le principe de la discrétion existait.  

La présidente : Vous pourrez la retrouver plus tard.

Le sénateur Nolin : C'était déjà dans une autre citation.

Mme Corbeil-Laramée : Je l’ai. C’est parce que c’était déjà dans une autre citation. C’est la Reine c. Lyons, [1987] 61CR3D, page 1. 

Le sénateur Nolin : Merci.

(Sen. Watt: Thank you for your presentation...)

(anglais suit)

 (Following French) 

Senator Watt:  Thank you for your presentation.  I will try to go slowly so you can have a good understanding with each other.

The part that I wanted to refer to you is in the Criminal Code, section 718.2.  I wonder if you have a copy of the Criminal Code? 

Ms. Corbeil-Laramée: What article?

Senator Watt:  Section 718.2, which reads:  

(e) all available sanctions other than imprisonment that are reasonable in the circumstances should be considered for all offenders with particular attention to the circumstances of aboriginal offenders.

I believe there was a superior court decision on this matter and I would like to have your view on it.  How do you feel about this in connection with this proposed law?   

Ms. Corbeil-Laramée:  There is another article as well as this in the Criminal Code that refers to Aboriginal people.  With Bill C-15, they will lose the advantage they have with those articles.

Senator Watt:  Those would no longer apply? 

Ms. Corbeil-Laramée:  No, because of the mandatory minimum.   Someone mentioned this concerning Aboriginal people.

(French follows - The Chair:  J'ai une question....) 

(après anglais)(La présidente)

J'ai une question qui trahit mon ignorance, mais vous allez m'éclairer, je suis sûre. Dans le projet de loi, on parle d'infractions qui seraient commises sur le terrain d'une école, cela se comprend; où près de ce terrain ou dans tout autre lieu public normalement fréquenté par des personnes de moins de 18 ans, ou près d'un tel lieu. 

Je ne sais pas trop comment interpréter les mots « près » d'une part, et « lieu public normalement fréquenté par des personnes de moins de 18 ans » d'autre part. Y a-t-il déjà eu des jurisprudences à ce sujet? Avez-vous eu à contempler ce genre de choses?

Mme Corbeil-Laramée : Je n'en connais pas. Je suis de votre avis, cette définition est très large. Que veulent-ils dire exactement? Des endroits fréquentés par les moins de 18 ans, c’est peut-être des parcs avec des jeux pour les enfants peut-être.

La présidente : Mon problème c'est que si cela disait « fréquenté surtout par des jeunes », ou quelque chose comme cela, je comprendrais. Mais les arrêts d’autobus sont fréquentés par les jeunes et par la population en général, de même que le métro. C’est la raison pour laquelle je vous ai demandé s’il y avait déjà des jurisprudences qui avaient établi que dans une telle formulation il s'agirait d'endroits où vraiment les jeunes sont concentrés beaucoup plus que le reste de la population. Mais vous n'en connaissez pas.

Mme Corbeil-Laramée : J'imagine qu'il a dû y avoir une certaine jurisprudence, malheureusement je ne l'ai pas en tête.

La présidente : Nous n'avez pas eu à statuer là-dessus.

Mme Corbeil-Laramée : Désirez-vous que je fasse de la recherche. 

La présidente : Nous communiquerons avec vous si nécessaire. Nous avons des recherchistes très experts qui vont faire tout en leur pouvoir pour m’éclairer. Il est tellement rare qu'on ait quelqu'un de votre expérience, que j’ai pensé poser la question.

C'est un privilège rare que nous apprécions énormément, Madame la juge, c'est mémorable.

Mme Corbeil-Laramée : Merci. Cela m’a fait plaisir également.

(Chair : Colleagues, we reconvene in this room tomorrow morning…)

(anglais suit)

 (Following French - English) 

The Chair:  Colleagues, we reconvene in this room tomorrow at 10:45.

(The committee adjourned.)
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