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THE STANDING SENATE COMMITTEE ON LEGAL AND

CONSTITUTIONAL AFFAIRS 

EVIDENCE

OTTAWA, Thursday, October 29, 2009

The Standing Senate Committee on Legal and Constitutional Affairs, to which was referred Bill C-15, An Act to amend the Controlled Drugs and Substances Act and to make related and consequential amendments to other acts, met this day at 10:45 a.m. to give consideration to the bill.

Senator Joan Fraser (Chair) in the chair.

The Chair:  Honourable senators, I see a quorum.  The Standing Senate Committee on Legal and Constitutional Affairs is continuing its study of Bill C-15, An Act to amend the Controlled Drugs and Substances Act and to make related and consequential amendments to other Acts.

Our first witnesses this morning, whom we are delighted to welcome, are Mr. Darryl Plecas, Director, Centre for Criminal Justice Research, University of the Fraser Valley, and Elizabeth Sheehy, Professor, University of Ottawa.  I believe you both have opening statements, so I will ask you to make them consecutively, and then we will get to the point of asking you questions.  

Professor Sheehy, you get to start.

 Elizabeth Sheehy, Professor, University of Ottawa, as an individual:  Thank you for inviting me to address you on this bill.  My position is one of opposition to the bill.  I think that adding more mandatory minimum sentences to our criminal law will have a disproportionate, discriminatory impact on groups protected by section 15 of the Charter.  These groups already experience historic and current political, social and economic disadvantage.  These groups are Aboriginal Canadians, African Canadians, Asian Canadians, women, and particularly African Canadian women.

These sentences will result in further increases to an already rapidly growing prison population, without corresponding benefits.  They may have an inflationary effect on other drug sentences, they will pave the way for future bills to increase these minimum sentences, as we have already seen with respect to the escalation in the mandatory minimum for many firearms offences, and they will send the message that these crimes are somehow worse than crimes of violence against the person, where we do not, and I would say we should, not impose mandatory prison sentences.  For example, the median sentence for sexual assault in this country as reported by Stats Canada is 360 days imprisonment.  I think it is disturbing to see drug offences designated as requiring stronger denunciation than rape committed against women.  

Canada's courts have never been called upon to evaluate the constitutionality of mandatory minimum sentencing as against equality standards.  However, several cases suggest that our courts might look unfavourably on these proposed laws were section 15 to be argued.  Laws can discriminate through disparate impact on vulnerable groups, either because they affect those groups numerically in a manner disproportionate to their population or because these groups will feel particularly harsh effects of these laws.

Generally, mandatory sentencing laws have discriminatory effects on racialized groups, in part because these groups are at the receiving end of targeted policing whereby the neighbourhoods in which they live are subject to increased surveillance, and they are the subjects of racial profiling whereby they are more frequently stopped by police for investigative purposes than are non-racialized individuals.  The reality of racial profiling by police in Canada has been demonstrated by numerous studies, acknowledged by police themselves and judicially noticed by our courts.  

Further, the parameters used to impose mandatory sentences can exacerbate targeted policing.  The aggravating factor for the proposed mandatory minimum sentence of participation in a criminal organization will likely have a disproportionate impact on racialized Canadians.  Particularly, police statistics show a disproportion of reported young gang members are African-Canadian and Aboriginal.

The new mandatory sentences will produce both forms of discrimination prohibited by section 15.  Members of racialized communities will be disproportionately represented among those arrested, convicted and sentenced under these laws and, as already marginalized members of society, these sentences of certain imprisonment will heighten their social, economic and political inequality.

For example, the Supreme Court of Canada noted in the Gladue decision that Aboriginal offenders are more adversely affected by incarceration because the internment milieu is often culturally inappropriate and, regrettably, discrimination towards them is so often rampant in penal institutions, which is a quote from the Supreme Court.  

The Commission on Systemic Racism in the Ontario Criminal Justice System documented the particularly harsh consequences of imprisonment for African Canadian men, who in prison are racially segregated and face alarming rates of racial abuse from other inmates and guards, as well as other forms of discrimination.

Imprisonment is also experienced disproportionately harshly by women in light of the fact that women as mothers will be separated from their children, often permanently, receive fewer and less resourced programs and may also experience gendered harm such as strip searching by male guards.  

First, with respect to Aboriginal Canadian, we already face a crisis of legitimacy with respect to the criminal justice system in light of the high rates of incarceration of Aboriginal people that are grossly disproportionate to representation in the population. 

Section 718.2(e) of the Criminal Code was enacted to address the over-incarceration of this overpopulation and to direct judges to consider options other than imprisonment particularly when sentencing Aboriginal offenders.  Yet, in spite of this section and guidance provided by the Supreme Court to the lower courts in Gladue, the overrepresentation of Aboriginal people in our prisons has only increased since 1999 when that decision was released.  The legacy of colonization and specifically the use of the Indian Act to separate Aboriginal peoples from theirs lands, culture children and governance is a population that is both impoverished and vulnerable to the use of drugs to escape what Justice Murray Sinclair calls collective social depression.

The new mandatory sentencing laws will undoubtedly add to the over-incarceration of Aboriginal people given the practices of profiling of Aboriginal people, their vulnerability to drug dependency and the profiling of Aboriginal gangs.  This mandatory sentencing law will negate one important tool, 718.2(e), that can and should be used to keep Aboriginal offenders out of jail, especially for drug crimes.  This bill will effectively repudiate section 718.2(3) and swell our jails even more with Aboriginal offenders, in violation of section 15.

African Canadians are another group of people who will be disproportionately affected by these laws in a discriminatory manner.  It is well documented that the impact of these mandatory sentences for drug offences instituted in the United States have been disproportionately felt by African Americans.  In spite of the harsh approach to sentencing that has been taken in the States, it has not been shown to decrease crime.  The disproportionate impact on African Americans and its devastating consequences for them and their families have been important reasons why U.S. legislators are now repealing mandatory sentencing laws just as we are embarking on the same ill-fated project.  While the Canadian social context is unique and different from that of the United States, similarities are significant in that there is widespread and systemic racism against Canadians of African descent and these individuals are economically and politically marginalized.

As documented by Professor David Tanovich in his bo
ok The Colour of Justice: Policing Race in Canada, conscious and unconscious racism colours who police and security forces in Canada monitor, arrest and charge.  They are more likely to be stopped by police than whites, more likely to be charged, less likely to benefit from prosecutorial discretion in terms of the Crown electing to proceed by way of summary process rather than indictment, less likely to be released on bail, and face harsher sentencing compared to similarly situated whites.  These factors, racial profiling and exercise of prosecutorial discretion, will heighten the effects of mandatory minimums on African Canadians in turn.  African Canadians, who are unfairly and disproportionately targeted for investigations, will likely succumb to more guilty pleas, stiffer penalties and higher incarceration rates.  Increased incarceration rates of African Canadians will further embed systemic racism against this community, wrongly give the impression that African Canadian crime is increasing and convey that African Canadians are more like to be involved in drugs and crime.

In fact, we already have a crisis in the massive incarceration of African Canadians for drug crimes, at least in the Province of Ontario.  The Commission on Systemic Racism in the Ontario Criminal Justice System 
reported a several thousand per cent increase in prison admissions for drug offences for this group between 1987 and 1993.

While representing only three per cent of the population, African Canadians are being incarcerated at a rate of 15.3 per cent.  The new mandatory minimums will exacerbate the incarceration crisis of African Canadian and further reinforce racial divisions and disparities in our society.  

My written submissions also touch on the impact of the new mandatory minimums sentencing laws for Asian Canadians who are also targeted by racial profiling practices for drug crimes.  

Women are often caught up in the prosecution of drug offences through their relationship with male partners often while having minimal actual involvement in the drug transactions.  Acting as drug mules is a crime committed often out of economic desperation.  African Canadian women will be the subgroup of women most dramatically affected by mandatory prison sentences.  They are already over-incarcerated at seven times the rate of white women.  Some commentators and judges have observed a growing presence of African Canadian women accused as drug couriers.  It seems evident that the new mandatory sentences will augment the number of women currently imprisoned with African Canadian women and their children feeling the worst effects.  

For these and other reasons, I believe Bill C-15 is an affront to our commitment to equality and non-discrimination.  It should not be supported.  Thank you.

 Darryl Plecas, Director, Centre for Criminal Justice Research, University of the Fraser Valley, as an individual:  Thank you, honourable senators, for the invitation.  Good morning.

I come to you here as someone who spent at least the last decade studying the whole problem of drugs.  I am also on the board of directors for the Canadian Centre on Substance Abuse
.  I am from British Columbia.  It is a place where some of you will know that has a significant drug problem and more than that.

I support this legislation in a very significant way for a number of reasons.  

I have seen and studied over the last decade how British Columbia has moved on the production side of drugs from where we had a handful of clandestine labs and only a few hundred grow ops a decade ago.  As we sit here today, at the most conservative count, there are at least 16,000 grow operations.  It is estimated by several people to be a $6 billion industry.

I do not peg it at $6 billion, but our research would say it is definitely into the billions.  Outdoor grow operations alone on Vancouver Island are such that the size of that industry makes it the single largest industry on Vancouver Island.  This is from recently published research.

We have seen clearly that these are operations have become increasingly sophisticated and larger.  There is a direct connection to organized crime.  It is fair to say that the evolution of organized crime and gangs in British Columbia has moved from a decade ago when we basically had eight to 10 gangs and organized crime groups to today where we have, at a conservative count, 130 and rising.

We also have had a fundamental change in the cocaine business.  Why do we have that?  We have enabled people to get into that business who otherwise would never have been there.  The single largest source of funding for gangs and organized crime in B.C. is grow operations.

I also remind you that a minimum of 70 per cent of the drugs produced in British Columbia are exported.  We know that 16.8 per cent of the province's population are users.  Assuming how much they smoke, we know the size of the domestic market.

What I know from B.C. is also true and increasing for Alberta.  I have studied grow ops and clandestine labs in Alberta for 10 years.  

We also have serious gang related violence in B.C. like we have never seen before in our history.

We also have very clear evidence that the whole business of production -- never mind what it leads to -- has immediate harms associated with it.  The damage done to property and the environment is one.  Any conversation with any single industrial hygienist in B.C. will tell you that they have not attended one of these operations without finding contamination and harms of one sort or another in 90-plus per cent of these operations.  

We have communities all across Canada scrambling to put together tougher bylaws to enable them to deal with problems of remediation and that kind of thing.  The nature of the way drugs are produced in this country leads to consistent violation of municipal bylaws and public safety standards.  We also know, disturbingly, that they steal hydro.  

For example, we had one operation in B.C. recently where hydro theft was $495,000.  Enough hydro is consumed in drug production in B.C. alone that we need to build one dam to compensate for the hydro consumed.  You can check this with B.C. Hydro.

Part of that is through excessive consumption.  Another part is through people stealing it outright.  Of course, that is picked up by the average taxpayer because B.C. is a net importer of power.

There is also a risk to neighbourhoods.  Something that is relatively new to Canada is "grow rips
."  It is significant problem in British Columbia.  Gangs have developed that are in no other business than doing grow rips.  It is not uncommon for these events to involve innocent people because they may mix which house has the grow op.

There is also something very important in terms of thinking about who would be affected by this legislation.  I have looked at all of those individuals involved in grow ops in B.C. and Alberta for over a decade.  Over that decade, on average those people involved have a 13-year criminal history and seven prior convictions.  Most of them have prior drug convictions.  We are not talking about people who do not know what they are doing.  In fact, if you understand what it takes to build and have permission to operate a commercially viable drug operation, you have to know what you are doing and to be involved with a number of players.

We also know that individuals involved in this business are continually changing their method of operation, not only on the production side.  We know this is the case in trafficking.  We look at the business evolution of methamphetamine and ecstasy in Canada.  It is morphing into different types of drugs and non-stop efforts to avoid detection by law enforcement.

The single most disappointing matter is what has happened with respect to how our courts have looked at these issues.  I know this because, alongside this effort, I have also studied the response of the criminal justice system to this.

In the most recent year we have data for, we have less than 10 per cent of the people convicted getting any kind of custody sentence.  That is a significant drop from what it was a decade earlier.  That should be no surprise to you because, as you will all known from reports from Stats Canada, our courts have clearly moved to be more lenient.

One measure is the amount of time people are sent to a term of custody.  The courts have not even seen fit to give fines of any kind of significant consequence.  The average fine for a person involved in drug production for the last decade – in B.C. and Alberta – is $1,200.  The average theft of hydro per crop is $2,800.

We have relatively few people going into custody and, on average, a four and half month prison term.  That should be very disappointing to us all.  As we all know, the apparent goals of sentencing are rehabilitation, public safety, general deterrence, specific deterrence, and denunciation, at the very least.

I would challenge anyone to tell me how you accomplish any single one of those goals – never mind any of them together – with that kind of sentencing.  We certainly cannot.

I think it goes beyond this particular issue.  We know right now, by Stats Canada data, that most people get a sentence of less than 30 days.  We have 27 per cent of our people before the courts for sentencing who are getting a sentence of less than eight days.  How on earth do we think we are meeting the aims of sentencing with that kind of practice? 

It is with that in mind that, again, I am not hopeful about where we are headed here.  As it has over the last three decades, it will continue to become an increasingly worsening situation and, even more troublesome, there will be an increasingly larger disrespect from the public for our administration of justice.  As some of you know, that is hovering around 90 per cent now in British Columbia.

Generally speaking, I am a strong supporter of Bill C-15.  Already, there are a few things that I have concerns about.  However, generally speaking, it is certainly better than what we have now.  My biggest concern with it is that it simply does not go far enough.  We are still tinkering with something and we are digging ourselves into a big hole.  Thank you.

The Chair:  Thank you, Mr. Plecas.  We have a long list of questioners.  Before I turn to them, I will ask for one clarification.  The people getting, for example, eight-day sentences that you referred to, would those sentences be for possession, by and large, or production and trafficking?

Mr. Plecas:  The eight days is across the board for all kinds of crimes.  I can assure you I have done at least 20 different studies, which included looking at what happens to people when they are sentenced for the same crime over and over again.  As we all know, apparently judges take this into account as a single most aggravating factor in sentencing.  That is not true.  It is not even close to being true.

The Chair:  Okay.

Senator Nolin:  Mr. Plecas, the bill does not go as far as you would want.  Yesterday, we had a series of witnesses from the U.S. and I understand they went into a structure of sentencing using MMS, which is another world from what Bill C-15 is contemplating.

However, we have heard witnesses telling us it does not work.  It does not work to the effect that the trend is going the other way.  They are trying to get rid of MMS and going into more rehabilitation and giving a more focused effort by the courts to tackle the problem, individually.

We had a witness, Mr. Sterling, from the Criminal Justice Policy Foundation
, from Washington.  He told us that the biggest driver of the violence is the prohibition itself, not the substance.  What do you say to that?

Mr. Plecas:  Something I am reminded of again assumes we decriminalized.  I think that we could decriminalize.  However, there are a number of reasons other than this whole violence thing that we could be discouraged from doing that.

Regardless, I am reminded that, again, 70 per cent plus of what is produced here is for an export market.  Moving away from prohibition will do nothing for us here on that.  It is all about money.  It is a very easy kind of crime to do.  That will not change.

The other thing I am concerned about is the nonstop morphing.  When I look at what I know about the history of designer drugs, there is a nonstop morphing into whatever the police are on top of.  I cannot imagine that a government could come up with a regime or a practice which would allow there to be a sale of drugs that organized crime would not find some way to skirt around and find some variation which is a better product.

I am reminded about the recent news about cigarettes.  Cigarettes are legal and 50 per cent of cigarettes sold to kids in this country are off the black market.

I am not confident prohibition will do it.

Senator Nolin:  Please give me an answer on the fact that mandatory minimum sentences do not work in the U.S. and they have done it for 30 years, regularly.  We heard witness testimony yesterday to the effect that they are convinced that Bill C-15 is not even in the same league but, at the end of day, it does not work.  They are going the other way.

Mr. Plecas:  They are moving away from that in the United States and I think there are some good reasons to do this.  I would agree with the move away because, as we all know, the United States sends people to jail for too long.  They have too many people doing life on the instalment plan.  It is one thing to talk about what we are doing, but they have created the opposite situation.  They have taken it too far.

People should be attentive to the crime stats in the United States.  It is not true that they have had increases in crime in the United States.  For the last 25 of 27 years, they have had year-over-year declines.  Simultaneous to that, they have had year-over-year declines in drug use, alcohol use and tobacco use and that is true for every single grade, for students from grade 8 to grade 12.

Despite their problems and things we might not like about their sentencing practices, they have done extremely well on that front.  I have also looked at what goes on, at least, in Washington State, our neighbour.  When you think about it, what is different from growing something in British Columbia as opposed to growing it indoors in the United States.  The houses are not entirely unalike.  They could do that.  For the 10 years we were studying them, they had virtually no grows in Washington State and virtually no hydroponic shops, associated with grows, and here we have thousands of them.

I do not think we should too quickly jump to the conclusion that their sentencing practices did not work.

If you talk to people from the U.S. Bureau of Prison Statistics or people who worked in the U.S. Department of Justice in California, they will tell you that there have been positive aspects to sentencing practices.  Unfortunately again, the problem, and hopefully we never go down that path, is that they are sending too many people away for too long periods of time.  I am certainly not advocating mandatory penalties for the sake of stiffer penalties.  I am saying let us have effective sentencing.  One thing we all have to concede right now is that we are not meeting one single one of our goals in sentencing.  We could not possibly do it. 

(French follows, Le sénateur Rivest : Ma question s'adresse à Mme Sheehy).

(après anglais, We could not possibly do it.)

Le sénateur Rivest : Ma question s'adresse à Mme Sheehy. Êtes-vous d'avis que les sentences prononcées selon jurisprudence par rapport aux crimes commis sont effectivement beaucoup trop faibles? Deuxièmement, croyez-vous que les sentences minimales proposées par le projet de loi sont excessives par rapport à la pratique courante des tribunaux?

(Ms. Sheehy:  The group I can specifically speak to)

(anglais suit) 

(Following French, Senator Rivest, à la pratique courante des tribunaux?)
Ms. Sheehy:  The group I can specifically speak to would be African Canadian women sentenced for drug courier, importing drugs.  Our norm is already to incarcerate those women in spite of the fact that there may be very important mitigating factors that ought to be considered.  In some respects, these penalties, certainly compared to American penalties, are not shocking, but making it mandatory does remove from the judge the possibility of recognizing important mitigating and tragic circumstances that ought to nuance the sentence, as opposed to setting a minimal standard.  I am not sure if that answers your question.  

The benchmark sentence for importing in Ontario is three years jail.  These sentences are somewhat lower than that.  You might ask, what is the problem if these are the lower than what judges are doing?  Judges are not all doing that.  It is not mandatory.  Judges concurrently save some people from the ravages of jail.  I expect these sentences are only the starting point.  If we go down the road of mandatory sentencing for drug law, you can reasonably expect the sentences to be raised in future legislation.  That is why I see a real danger that we begin to consider this normal for sentencing, and I think that is a risk.

Senator Watt:  I too have questions that I would like to put forward.

(The senator spoke in his native language.)

For your information, I said that we are televised and people are watching with interest.   

When you were making your presentation, you talked about how this bill could damage or impact Aboriginal people in this country.  I am from the North, from the Arctic.  I am not sure to what extent you might have some knowledge about the Inuit from the far North, but they will be facing the same law if this law is passed.  Could you revisit what you indicated in your presentation for the benefit of the people that are watching and listening in regard to how Aboriginals will be impacted by this?  If you have other possible solutions rather than doing it this way, I would also like to hear those. 

Ms. Sheehy:  Unfortunately, I do not have any statistics or particular information about the impact of the specific drug laws on the Inuit community, so I do not know about the rates of participation in drug production, drug trafficking, importing and exporting in the northern communities.  Certainly in terms of section 15 and discriminatory effects, we do know that the rate of incarceration of Aboriginal peoples in the North is actually the highest rate of incarceration in the whole country.  We do know that.  We also could expect that the impact of imprisonment for people who are being taken out of North and sent to the south to prisons would be a more harsh and debilitating.  

Section 718.2(e) of the Criminal Code is supposed to give judges the push to consider anything other than imprisonment, if at all possible, for Aboriginal offenders.  Interestingly enough, the greatest beneficiaries of that provision appear to be non-Aboriginal people.

Senator Watt:  Could you elaborate on what you mean by that?

Ms. Sheehy:  I am quoting from research by Julian Roberts and Ron Melchers.  They found that after the 1999 decision, the main beneficiaries of the sentencing reform appear to be non-Aboriginal offenders who experienced a decrease of 22 per cent in the rate of admissions to prison, whereas for Aboriginal people, their rate is actually increased in terms of imprisonment.

The sad fact is that even discretion does not necessarily work to the benefit of Aboriginal people, but you can be sure that a non-discretionary measure, mandatory sentences, will absolutely increase their incarceration.  It is not all that positive a lesson if I cannot tell you with any certainty that 718.2(e) helped Aboriginal people, but you can say with certainty that the new mandatory sentences will hurt and will increase the numbers who go to jail.

Even though the sentences proposed in Bill C-15 look short compared to some of the sentences our judges currently hand out, and certainly look short compared to U.S. sentences, we will still see the same effects.  We will have people coming out of jail who have to reintegrate with a criminal record and the destruction of the human personality that goes along imprisonment and the loss their families and their jobs, if they had them -- their communities.  You then create an even more vulnerable group, a group even more prone to participate at the outsides of society, perhaps in illegal activity.  Even short sentences are extremely debilitating for individuals and populations.

Senator Baker:  I will just ask the question to each one of you first.  Mr. Plecas, you directed your statistics to British Columbia and Alberta, but you would have to agree that one of principles of sentencing is similar sentences for similar offences for similar offenders in similar circumstances, and that applies to all adjudications in our courts.  It is fairly consistent across the country.  Someone who is convicted of a possession crime does not go to jail for the first time.  Of course they do not.  Judges structure the jail term from who is carrying to someone who supplies to someone who produces, and of course you find a variance in sentencing.  You have to be just about it.  That is my question to you.

My question to Professor Sheehy is:  Without a doubt, you have established a violation of section 15.  However, that does not make the provision unconstitutional.  There is an additional step that you have to go through.  If you listen to Mr. Plecas, you would lose your proffering that this is an unconstitutional measure in that it would probably escape under section 1 of the Charter.

Whereas you establish that it violates the Constitution, that is only the first step, as would you agree.  However, if you listen to Mr. Plecas, you would lose then on your argument as to whether it is saved by section 1 of the Charter.  I would like for you to comment on that.

Mr. Plecas:  Is the question whether I would agree that there is quite properly variation in sentencing?

Senator Baker:  Yes.  Also, sentencing is made consistent across the nation.  Lawyers just do not look at what happens within their province, but across the nation in sentencing.

Mr. Plecas:  Will say this, and I do not know how I could say this stronger:  If judges are supposed to be consistent in their sentencing and if they are supposed to be guided by what has happened in previous sentences and, as legal scholars tell us – especially if we are talking about light crimes – there is no evidence whatsoever of that.  The opposite is true.

The absolute the opposite is true.  I would challenge anyone to look at any collection of cases, at least in British Columbia, and show otherwise.  Overwhelmingly, judges fail to take into account people's prior record.  We found that in our research on drugs, and I find that whether we are studying auto thieves or domestic assault.  We think they are supposed to do that but they just do not do it.

In fact, my friend's concerns here about the treatment of Aboriginals should be one more thing that tells us that judges have not been able to even handle that.

Senator Baker:  Could I interject?

The Chair:  Which do you want, Senator Baker:  Do you want a supplementary now and then hear from Professor Sheehy, or do you want to allow Professor Sheehy to respond?

Senator Baker:  No, Professor Sheehy first, please.

Ms. Sheehy:  Regarding section 1, I would argue it is a failed project.  In fact, the goals advanced by these laws cannot be put into effect.  I think there is a lot of evidence to support that proposition.

You are right:  It could pass under section 1 but it might not.  There is certainly a case to be made that these are not demonstrably justified in a free and democratic society, given, in particular, the anti-democratic effect they have.

Senator Baker:  I have a short supplementary to Mr. Plecas.  Under section 721
 of the Criminal Code, when a report is requested of a repeat offender, it specifically says someone's prior convictions under this act – which is the Criminal Code – and then under any other act of Parliament and, in certain circumstances, the Youth Criminal Justice Act record.  In section 723
, then the prosecutor must address the court.  

You are probably concerned about what is in this bill, specifically the discretion given to the Crown prosecutor under section 727
 of the Criminal Code.  It is again given in this legislation that there is prosecutorial discretion being given, as there is under 727 of the Criminal Code.

I would suggest the criticism should not lie at the feet of the judge but at the Crown prosecutor.  Would you not agree?

Mr. Plecas:  Yes, I would say that, in fairness to judges.  The whole matter of plea bargaining influences what is happening.

At the same time, though, I am reminded of something.  I will give you one example, if I may.  We looked at all people who were arrested for a property offence in 2006 in one city in Canada – Abbotsford, specifically.  That amounted to 416 people.  We looked at how those people's histories had been treated by the courts in terms of multiple offences for break and enter and multiple offences for assault.  For example, if someone had their first conviction for assault, they would get a two-month sentence.  If they had their seventh, they would have a two month sentence.  Remember that is not taking into account that not everyone will go to jail.  In fact, relatively few do.

What is dramatic here is that, when that person shows up in court for their seventh assault, they show up with 43 prior convictions and still get the same sentence.  That is the norm.

The Chair:  We can all go on for hours, Senator Baker.  Every single element of this testimony would be worth several hours of debate and we do not have several hours for every single element. 

(French follows -- Senator Carignan:  Ma question s'adresse dans un premier...) 

(après anglais)

Le sénateur Carignan : Ma question s'adresse dans un premier temps à Mme Sheehy. Vous avez dit que les taux d'incarcération étaient plus élevés chez les minorités, particulièrement celles que vous avez ciblées, que chez les personnes de race blanche.

Quelle est la source de ces emprisonnements plus longs? Est-ce que c'est par rapport à un taux de commission d'infractions plus élevé dans ces groupes par rapport à la population blanche ou est-ce occasionné par une plus grande sévérité des sanctions des juges pour ces groupes des minorités?

(Mme Sheehy : All the evidence I have suggests that…)

(anglais suit)

 (Following French -- Senator Carignan -- ...pour ces groupes des minorités?) 

Ms. Sheehy:  All the evidence I have suggests that there are no differences between Whites and Blacks in terms of the rate at which they use or deal in drugs.  There is nothing that I have ever seen that supports any assertion that Blacks are more criminal or more likely to be drug users or abusers.  Therefore, I do not think the answer is that these are more criminally-inclined people or people who are engaged more often in prohibited conduct.

However, it is true that police monitor those people at much higher rates, stop them and engage in investigative detentions.  The Kingston police reported that 40 per cent of highway traffic stops result in drug offences, which means that those kinds of investigative detentions of drivers, or even at the street level, are highly productive for them in terms of catching people who are involved in drugs.  If they use those powers absolutely randomly, you would expect to see proportionate numbers of Whites and Blacks.

However, we do not get those numbers.  Therefore, all the evidence is that racial profiling, in combination with the way prosecutorial discretion is used to the benefit of Whites when it is not used to the benefit of Blacks, means you get these really skewed numbers of who is prosecuted and, then, who will be at the receiving end of a minimum sentence. 

(French follows -- Senator Carignan:  Vous identifiez la source comme une...) 

(après anglais)

Le sénateur Carignan : Vous identifiez la source comme une forme de profilage racial par le système de police et par les procureurs de la poursuite dans leur discrétion. Est-ce que cela s'applique également au niveau des juges?

(Mme Sheehy : There is some evidence, yes.)

(anglais suit)

 (Following French -- Senator Carignan -- ...également au niveau des juges?) 

Ms. Sheehy:  There is some evidence, yes.  I can refer you to one study that was done in Nova Scotia by a man named Edward Renner
.  He sat in Halifax Provincial Court and watched the sentencing take place over a certain period.  I am not sure how long or how many cases he observed, but those doing so found a marked difference between how similarly situated Blacks and Whites were sentenced for the same crimes.

No Blacks ever got a discharge, whereas Whites got a discharge at a rate of, I think, around 14 per cent.  The Ontario Commission on Systemic Racism in the Ontario Criminal Justice System
 had a similar study and they also found a statistically significant difference regarding how Black offenders were sentenced for drug crimes as compared to White offenders.

I do not want to be misread:  I do not think our judges, police or prosecutors are operating out of conscious racism, but I do think that unconscious racism is an important aspect that informs how people do their jobs.

(French follows -- Senator Carignan:  Est il possible d'avoir ces études?) 

(après anglais)

Le sénateur Carignan : Est-il possible d'avoir ces études? Elle fait référence à des études, est-il possible de les avoir?

(1140 -- Mme Sheehy : There is one study I did not…)

(anglais suit)

(Following French in 1130 -- Senator Carignan -- est-il possible de les avoir?) 

Ms. Sheehy:  There is one study I did not put in my brief, but I will.  I will to a revision and add the Nova Scotia study.

The Chair:  You can file references for those studies with the clerk.  That would be very helpful.

Mr. Plecas, you did not have a written brief, but you referred to some studies.

Mr. Plecas:  I can certainly send along a number of things.

The Chair:  That would also be very helpful to us.

(French follows -- Senator Carignan -- J'aurais une autre) 

(après anglais)

Le sénateur Carignan : J'aurais une autre question.

La présidente : Faites très rapidement.

Le sénateur Carignan : Nous avons eu des statistiques de Statistique Canada sur les accusations par régions métropolitaines entre la possession, le trafic,  import-export et production. À première vue, il semble y avoir un lien entre les endroits où il y a plus d’importation et d’exportation et le taux de possession est également plus élevé, il semble y avoir un lien assez directement proportionnel à l'exception de Windsor, à cause de la proximité de la frontière.

Est-ce que vous avez fait ce constat : dans des endroits où il y a plus de production, il y a plus d'infraction de possession?

(M. Plecas : I have only looked)
(anglais suit)

(Following French -- Senator Carignan -- d'infraction de possession?) 

Mr. Plecas:  I have only looked at what is available from Canadian survey data on drug use across Canada and Statistics Canada data.  As you know, B.C. is leading the way.  There are more possession charges in B.C., but also more users in B.C. than elsewhere in the country.  

I am not sure there is a link between increased possession and more trafficking.  I am reminded that whilst there is some indication that we have experienced an increase in drug use in Canada, that volume of drug use pales in comparison to what we have witnessed on the production side.

That link is more a function of there simply being more users in different jurisdictions.  B.C. is about 2.5 per cent of the Canadian average. 

Senator Wallace:  Mr. Plecas, you have undoubtedly read Bill C-15.  It is evident that the focus of Bill C-15, in some way, is to attempt to address drug production and trafficking issues effectively as they relate to organized crime and, in particular, to the protection of our youth.  Provisions in the bill deal with aggravating factors that would attract the mandatory minimum if drug trafficking and production directly impacts our youth, particularly in and around schools.  

How do you see the effectiveness of Bill C-15 as it relates to organized crime and the protection of our youth and schoolyards?  What has been your experience in British Columbia in regard to the impact of drug trafficking on our youth? 

Mr. Plecas:  I am not sure we should be concerned about the schoolyard and how close they are to a schoolyard.  I am not sure there is much of a connection at.  There is a 2009 study available outside of academia currently that showed 12 per cent of youth in one part of Quebec were involved in grow-ops.  How does that happen?  That certainly is not the case in B.C.  

Whoever constructed this bill was very attentive to the problems.  They talk about the association to organized crime that is very real.  The association to harm is also very real.  

Do I think it would be effective?  It is very clear that what we are doing currently is not even close to being effective.  It continues to be a growing problem across the country.  It would be more effective if those sentences could be longer to have some kind of consequence for these people.  Simultaneously, have them able to participate in programs such as the drug courts.  I do not think that would not apply to producers.  Obviously, we want to do all of that. 

However, as it stands now, we have absolutely no consequence for people involved in something that is clearly fuelling our organized crime problem, as is expressed in the bill.  It is causing us to become, as the United Nations has stated, a source country for drugs.  It is that simple.

The Chair:  Senator Wallace, I will interrupt here.  I will set up a two-track system.  As I said earlier, Professor Sheehy has to leave at noon because she has a class.  We were notified in advance of this.  I am hoping Mr. Plecas can stay a few minutes longer.  I will ask senators who have questions for Professor Sheehy in order and then return to questions for Mr. Plecas in the same order.  

Senator Wallace, do you have a question to Professor Sheehy? 

Senator Wallace:  Professor Sheehy, you are very clear regarding your concerns about Bill C-15 and, in particular, mandatory minimums as they relate to minorities -- African-Canadians and other minorities.  I did not hear you make any reference to any groups other than minorities.  I was left with the impression that you are advocating for a two-tiered legal system that would provide certain rules for minority groups and others for the rest. 

Ms. Sheehy:  That is not at all the case.  At the beginning of my brief, I state my general opposition to mandatory minimum sentences for very general reasons for all people.  I thought what I could bring to you that might be of interest or different from what other presenters might bring is my concern with the discriminatory effects of these laws. 

Senator Milne:  In your studies, have you looked at the effects this bill could have on other ethnic minorities given our increasing rates of immigration from places like the Middle East and India?

Some Hon. Senators:  Yes.  To do this work, I had to rely on the expertise of Mr. David Tanovich.  His book, The Colour of Justice
, looks at the profiling of other racial groups for the purposes of drug and gang activities.  There certainly will be implications for other racialized groups subject to particular scrutiny for their participation in drug transactions.  I do not have detail on that.  His book identifies some of those groups and evidence that they are being surveyed and profiled.

Senator Angus:  You have been listening to the evidence of Professor Plecas.  In terms of organized crime only, do you agree with Professor Plecas in what he says about the relationship of Bill C-15 and his suggestion that it is a positive step forward in dealing with organized crime?

Ms. Sheehy:  I do not.  I do not see us making a dent in it through these kinds of laws.  I do not see us moving anywhere towards a more law-abiding or peaceful society.  I do not think that will be the result of this legislation.

Senator Joyal:  Ms. Sheehy, there are two points I want to raise with you.  The first one is the non-application of the benefit of 718(e) for the Aboriginal people when there is a minimum sentence.  I think it has to be very clear in the minds of honourable senators that when we impose a minimum sentence, we are excluding the Aboriginal people from the benefit of that section of the code. 

Ms. Sheehy:  That is right.

Senator Joyal:  I know you mentioned it in your brief on the top of page 9, but it is very important that we understand the unintended consequence of this bill in relation to the Aboriginal population, taking into consideration that the code has managed specific sentencing provisions for them, considering the various sociological and political situations.  Could you confirm that when there is a minimum sentence, section 718(2)(e) does not apply to the Aboriginal people, that they are excluded from the benefit of the code?

Ms. Sheehy:  That is absolutely right.  That will be the effect of the mandatory minimum sentence unless the person can fall within the clause on drug treatment court.  There is an out, but I do not know how many people will be able to take advantage of that out.  I still think it is a discretionary out for the Crown prosecutor; it is not an automatic out.

Senator Joyal:  Provided that the drug court exists and is available.

Ms. Sheehy:  Yes; there is not such a program everywhere.

Senator Joyal:  There are very limited drug courts in this country.  Therefore, it is not a "saving clause," to put it in the terms that my colleague Senator Baker has put it.

Ms. Sheehy:  The impact of these laws would be to tie the judges' hands.  They would not be able to implement the intent behind Parliament in passing 718(2)(e).  That is correct.

Senator Joyal:  My second point is about the constitutionality issue you have raised.  If I understood your reasoning on page 6, there are two elements that could lead to the unconstitutionality of those provisions in the context of the overrepresentation of some groups in the prisons – and the Aboriginal people are overrepresented, there is no doubt about that.

Ms. Sheehy:  fro-Canadians are grossly overrepresented as well.

Senator Joyal:  Let me place some statistics on the record.  Aboriginal people represent 3 per cent of the population and they constitute 20 per cent of the inmate population.  There is a real discrepancy.  We would probably have similar statistics for Afro-Canadians, especially following the report of the Ontario Criminal Justice Commission, which has reported quite clearly on the systemic discrimination against Afro-Canadians – in Ontario, at least.

The first argument would be that there are Canadian populations that are overrepresented in the prison system.  Then, when those people who are in prisons are released, we have exacerbated the condition of their release in their capacity to reintegrate into the normal life of Canadians.

In other words, you would make two proofs in front of the court to sustain the unconstitutionality – the overrepresentation and the fact that –

Ms. Sheehy:  And the harsh impact.

Senator Joyal:  Yes, it is larger for them than for a non-minority Canadian.

My colleague Senator Baker has said, can that be saved by section 1?  The objective of the bill is to address the problems that Mr. Plecas has described; there are dire problems, at least in B.C., although I would question some of his statistics.  

However, the problem is could we discriminate against a group and maintain a systemic discrimination for the greater good of fighting that kind of crime?  That is essentially what it amounts to.  What is your answer to that?

Ms. Sheehy:  I think that would be profoundly anti-democratic, to support legislation on the basis that we are going to throw away the lives of these people for the greater good.  I think it is a poor argument under section 1.  I am not saying someone else might not weigh it as a powerful argument; but personally, I do not weigh that as persuasive.

Senator Joyal:  We have been caught in a conundrum.  We are told let us make the streets safe; let us clean the schoolyards, the parks, the community centres and the shopping centres.  Let us put those people in prison because when they are in prison, we are safe.  

At the same time, we have to do it in a smart way, so that we are not preventing those people from reintegrating into Canadian society or from giving them the benefits of reintegration.  We are caught in a situation where we are asked to do the good, the best; but at the same time, we have, in my opinion, to modulate that approach so we are not creating a bigger problem at the end of it than we wanted to solve at the beginning.

Ms. Sheehy:  I think we will be creating bigger problems than we will be solving. 

The Chair:  Thank you very much.  If you could send us those references, they would be greatly appreciated.  We hope you have a wonderful class.

Ms. Sheehy:  Thank you.

The Chair:  Mr. Plecas, you have not been liberated yet.  Senator Milne, did you have questions for Mr. Plecas?

Senator Milne:  I do.  Is Senator Wallace through?

Senator Wallace:  I just was finishing.

The Chair:  I do apologize.

Senator Wallace:  I know you do.

Mr. Plecas, we were talking about Bill C-15 in the context of organized crime, and our wish to provide as much protection for our youth as possible from the ravages of drug trafficking.

I would ask you – generally or specifically, however you wish to answer it – what your thoughts are on Bill C-15 as an attempt to deal with the impact of organized crime on the drug trade, in particular, as it would relate to the protection of our youth?

Mr. Plecas:  I definitely think it is a step in the right direction.  As we all know, as with so many aspects of social problems, it cannot do it alone.  There are many other things we need to deal with the problem of organized crime.

However, for me, this is a very important step.  It speaks directly to the harms that flow from the drug problems; and in particular, it speaks to the problems that we have seen in sentencing.  

Again, I think the first drafts of this called for slightly higher sentences.  I only ask for higher sentences because you need to have time to run people through the rehabilitation process.  We are not doing that at all.  At least this is, in part, better than what we have now, which is nothing.  Eight days is just ridiculous.

Senator Wallace:  I guess as you and other witnesses have touched on, there does not seem to be a one-size-fits-all solution to this drug problem.  Incarceration can be one aspect of it; rehabilitation is another.  I think we would all agree that funding is required to make sure that rehabilitation is at a proper level.

Mr. Plecas:  I think there is funding needed.  We will never have deep enough pockets.  There is more money needed on the enforcement side and more needed on the treatment side.  There is no question about that. 

Senator Wallace:  In that regard, this particular bill arises in the context of Canada's National Anti-Drug Strategy, which takes a comprehensive approach to the entire problem.  We are dealing with an aspect of it here.  We have had a lot of focused discussion on mandatory minimums, though we grant there is a lot more to it that is and will continue to be dealt with, I would suggest. 

Mr. Plecas:  I agree with you completely.

Senator Milne:  It is convenient that Senator Wallace has broached the subject I wanted to ask about.  We have heard from the minister that this bill is targeted at the "big guys;" it is trying to put organized crime, the importers and the producers in jail.

We have also heard that, in actual fact, the police are now catching and putting in jail the lower level people involved in drug crimes, at the rate of approximately 70 per cent.  Those would be the guys out on the street corner enjoying a marijuana joint or something.  They comprise 70 per cent.

We also heard from the police themselves saying that they do not see that this bill will change anything at all in the way that they operate.  How on earth will this bill help us get at organized crime?

Mr. Plecas:  First, I would say it is not true about the people who get federal sentences.  We are always saying people are in jail for drugs.  That is just not true.  People are in jail for other crimes, predominantly violent crimes if they are in the federal system.  It is true in a sense that most of them are drug users, however. 

The people who are leading the path on the organized crime front, of course, find ways for a variety of reasons to be immune from prosecution.  Therefore, it is not likely this or anything else short of something very drastic will affect that.

I am reminded that we have drawn more people into the drug business and the trafficking business.  We have people trafficking cocaine who were never in the business.  Most of the gangs we have in B.C. have been involved for less than a decade.  It has been four to six years.

I think there needs to be something there that tells these people that there will be a consequence to drug involvement.  One of the things that we know is absolutely true – never mind going to prison – is that the organized crime people and people involved in the drug business will change their method of doing business to avoid detection and avoid consequences.  There is no question about that.

Senator Milne:  This bill is useless, then. 

Mr. Plecas:  No, I think it is helpful.  I am saying it is helpful in part.  I think it is.  I am reminded that it still does not take away from the courts having the opportunity to move up to what the maximums provide.  However, that never happens.

I think a very important component of this is the notion of mandatory penalties for certain cases.  It is denunciation; it is doing more than what we have been able to do thus far in trying to provide any kind of effective sentence.  Is six months or a year an effective sentence?  I do not think so.  It cannot capture what is required in terms of trying to rehabilitate someone.

Historically, the average person involved on the production side alone – and, for trafficking, it is similar – is someone with a 13-year criminal history, which means seven priors.  It is not the person who is a first timer.  That is not true; our jails are not filled with people who have never been in trouble before and our jails are not filled with people with drug offences.  If you look at their histories and the histories of property offenders in Canada, they also have histories of violence.

Senator Milne:  Are you saying that the present laws we have do not work?  We heard quite convincing evidence yesterday from witnesses who said that we are kidding ourselves if we think that this law will work, because criminals do not read the law and they do not listen to parliamentary debates.

Mr. Plecas:  I would say that is true.

Senator Milne:  They are convinced they will never get caught, so why are we wasting our time talking about it, then? 

Mr. Plecas:  I think it needs to be more than it is.  If I recall correctly, the bill's link to the involvement in organized crime means a minimum of two years, right?  That puts someone into federal time.

Being out of business for a couple of years is certainly better than what they are getting now.

The Chair:  Thank you, Senator Milne.

Senator Milne:  I will subside.

The Chair:  I think the positions on both sides of this particular discussion are now clear.

Senator Angus:  I have a couple of questions for you, sir.

Thank you for your testimony.  I assume you do not consider the bill to be profoundly undemocratic as the other witness did?

Mr. Plecas:  No.  In part I say that because I know, if you look at, for example trafficking and in the case of production or exporting, it is an incredibly small percentage of people who are Aboriginal or African-American.  We are talking 3 per cent or 4 per cent, at least in British Columbia.  I know it is much larger in the Prairies and in Ontario.

I also agree with my friend about the whole matter of discrimination.  That has been happening a million different ways through the criminal justice system before we were entertaining this legislation.

Senator Angus:  You talked about many grow ops.  You drew the parallel between B.C. and the U.S. states nearby that do not have them.  Would they be part of organized crime, existing as you say they do to such an extent and even stealing hydro?

Mr. Plecas:  Who would be?

Senator Angus:  These grow ops.  You went into some detail about the huge grow ops in B.C. and I wonder if that is just casual. 

Mr. Plecas:  No.  If you think of what it takes to establish a grow operation that we would call "commercially viable," you have to be connected.  By "commercially viable" I mean you are doing it to make a profit and the expectation is more than one crop, which is generally anything over a "five-light" operation.  You have to know people who can assist you in the construction of the "garden," as they call it.  You need to have a distribution outlet.

If you are trafficking in drugs in British Columbia, you pay tax to organized crime.  You do not just set up shop and traffic drugs.  You will be working with someone who handles a territory.  Organized crime is into it up to their eye balls.  Street-level gangs, mid-level gangs and up through more traditional, outlaw biker gangs up to things like Mafia and the cartels.  

There is no question about that.  All one needs to do is look at the evolution of new gangs and there would seem to be a fairly clear connection between these newly-developing gangs and traditional gangs like Hell's Angels.  I understand that Hell's Angels is not an organized crime group, exactly.  There seems to be a connection.  I do not think there is any doubt whatsoever.

Even more disturbing is that the larger the grow, the more likely someone is to steal hydro.  There is no question about that.

Senator Angus:  I was noting in your testimony in the House of Commons committee comparing Canada and the U.S. in terms of mandatory minimum sentencing.  I do not know whether you were able to follow our hearing yesterday.

Mr. Plecas:  No. 

Senator Angus:  We had witnesses from Washington D.C. and New York on video conference on the subject generally of this bill.  They discussed the good and the bad of mandatory minimum sentences.  Could you describe what you believe is a substantial difference between the situations here in Canada as reflected in Bill C-15 or otherwise and the U.S.? 

Mr. Plecas:  It is hugely different.  The United States has historically moved to people getting locked up for outrageously long periods of time.  At some stage, you have to ask the point in that.  People may know that there have been times and places in the United States where more people are in jail than in university.  They have taken it too far.  

However, to say that did not have some kind of positive effect on reducing crime is wrong.  The most recent studies in the United States show that you can influence the rate of crime by releases from prison.  Crime will go up increasingly linked to more releases and the seriousness of those offenders.  A study from the U.S. Department of Justice showed 265,000 inmates released through 15 states.  It compared rates of recidivism for people who got five years or more, four to five years, three to four years, two to three years and less than that.  That research shows the lowest rate of recidivism is among people sentenced to five years or more.  The second lowest rate is among those sentenced to four to five years.  The next lowest is among those sentenced to three to four year.  Below that, there is nothing going on.  I would say of course there is not because you do not have people there for a long enough period of time.

Senator Angus:  The philosophical arguments about the negative effects that flow from mandatory minimums of the 10-, 15-, 20- and 25-year variety, I understand you to be telling us are totally different than from a one- or two-year mandatory minimum?

Mr. Plecas:  I would say that mandatory minimums ideally would be long enough to allow a judge to respect the goals of sentencing.  We could look at it and determine it is reasonable to assume someone would have the opportunity for rehabilitation that would provide for public safety and a general deterrent effect.  

A big difference between Canada and United States is that we can give someone in Canada a six-year sentence and they are eligible for release after one sixth.  We do not want to do what they have in United States where they are staying there for their full sentence.  In Canada, fortunately, people have an opportunity to get out early. 

Senator Joyal:  I would like to come back to the example you keep repeating of re-offenders that get exactly the same sentence each time.

We had the benefit of the Canadian Centre for Justice Statistics testifying before us some weeks ago.  They provided us with four sets of results.  Their chart indicates the following sentences:  one month or less, 21 per cent of trafficking; one to 12 months, 56 per cent; 12 to 24 months, 6 per cent; 24 months and more, 16 per cent.  

In other words, 80 per cent of people found guilty receive a sentence of one month to two years and more.  You keep repeating one case that you might have heard, but you seem to make a common rule of that case.  Those statistics do not confirm this.  

Could you give us the statistics you have that pertain to situations whereby you feel this situation you have described is pervasive in the system?  According to the statistics we have, it does not fly.

Mr. Plecas:  I have not seen those statistics, but looking at that one page does not show a trend.  

I hope I have said this clearly:  Our research, for example, looked at 40,000 grow operations in B.C. and Alberta and the characteristics of those cases, who was involved and how the system respond.  In the last year of the study, less than 10 per cent of people received a jail sentence for production averaging 4.5 months.  I can provide you with those reports.

When I referred to the sentences of eight days and less than a month, that is from a Statistics Canada publication referring to averages across the board for sentencing in Canada.  I was not referring specifically to drug cases.

Senator Joyal:  It is important to make the distinction.  One would be led to conclude that in the drug cases, the courts are more lenient.  According to the statistics I cited, there is a nuance to the contention you explained to us and keep repeating as being a horror case.  Media keep repeating it and the perception is that this is the situation in all courts.

Mr. Plecas:  It is the case in courts across the board for crime according to Statistics Canada.

The Chair:  In fairness, Mr. Plecas, we are trying to focus on the crimes addressed in this bill.

Mr. Plecas:  The statistics I provided initially are those from our research that take every single production and trafficking case that came to the attention of police.  Some followed through the courts to prosecution, sentencing and what happened at the end of day in those cases.

The Chair:  The simplest thing to do will be for you to send us the material upon which you are basing your testimony.

Senator Joyal:  That would be helpful.  We have to understand one thing in the criminal penal system.  If the Crown is not satisfied with the sentence, they can appeal it.  To conclude that the judges are the evil of our system is to me -- and I will put it in the most diplomatic terms -- not representative of the system.  Crown prosecutors make a judgment on the sentence.  The first one to make a decision on the sentence is not the accused; it is the Crown to decide if they are satisfied.  They can appeal the sentence if they feel it is too lenient.  

In my opinion, to focus on the courts and the judges is politically loaded.  It is not a fair representation of how the system works.  The system works in sync with the Crown, the police and the judge.  If the police investigator is not satisfied, they can go back to the Crown and indicate those people should receive a harsher sentence and encourage an appeal of the sentence.

Mr. Plecas:  They do not because they are guided by precedent.  We also know that the sentence in most cases is a function of a plea bargain.

At the end of day, I am hoping that prosecutors are not leading the way.  It is the judge who is ultimately responsible for sentencing.  In the research I have done the claim, and our expectation, is that judges would take into account, for example, prior record as an aggravating factor.  Senior judges say it is the most significant aggravating factor.  I am waiting to see this because it simply does not happen.  It did not happen in our research that I will send you on drug crimes, and it certainly does not happen when we look at other kinds of crimes.  It does not happen even if we are talking like offences.

The Chair:  I am very reluctant to say this, but I must.  We have to move on.  Senator Campbell, please.

Senator Campbell:  Is the information you will send us peer reviewed?

Mr. Plecas:  I can send you our most recent article on harms associated to marijuana use, which is peer reviewed in an international journal.

Senator Campbell:  What is the journal? 

Mr. Plecas:  It is the International Journal of World Drug Policy.  The other stuff is not peer reviewed, but I am reminded that it is cited as a source by other people who do have peer reviewed work.  

Senator Campbell:  It is not peer reviewed though.

Mr. Plecas:  It is not.  They are government reports.  There are numerous government reports.

Senator Campbell:  One of the problems I have, professor, is that your statistics are like apples and oranges.  It is like the eight days across the board.  I understand that, but we are not dealing with across the board.  We are dealing with drugs.  What is the definition of production in trafficking that you get from police reports?  I was a cop.  I can make you a trafficker by charging you with trafficking, but I know you will cop out to possession.  I can make you a producer in this bill for five plants.  I do not disagree with what you are saying about being hard on crime.  If you have 200 plants, you are not growing it for the local community I have no difficulty with that, but I have real difficulty when we blame it on judges and set the limits too low.  Do you honestly think that five plants could be qualified as a grow op? 

Mr. Plecas:  No.

Senator Campbell:  You support this bill.  This is what drives me crazy about it.  There are not 1,600 grow ops in B.C. with over 200 plants in each one.  I agree there are a lot of grow ops, but why are we not going after them?   Why not really do something?  We roll methamphetamines in here with marijuana.

Mr. Plecas:  It is drugs in general.

Senator Campbell:  I know, but to be fair, we know how to take care of methamphetamines.  We make the precursors illegal.

Do you consider the Red Scorpions United Nations organized crime? 

Mr. Plecas:  I do now.

Senator Campbell:  I consider them disorganized crime.  They are a bunch of whack jobs who all found themselves.  These are not organized people.

Mr. Plecas:  They certainly did not start out that way, because they have not been in existence for a decade, but over the decade, and clearly most recently, they have the makings to building the foundation to be a solid, long-lasting organized crime group.

Senator Campbell:  You will not see them in two years.  Thank you.

The Chair:  Thank you very much indeed, Mr. Plecas.  It has been a lively and very helpful exchange.  We are very grateful to you.

Continuing our study of Bill C-15, An Act to amend the Controlled Drugs and Substances Act and to make related and consequential amendments to other Acts, we now have the good fortune to welcome as witnesses Professor James Morton from the Osgoode Hall Law School and Mr. Scott Wheildon, a lawyer in Iqaluit.  Thank you for waiting patiently.  We are running a little late.  

 James Morton, Professor, Osgoode Hall Law School, as an individual:  Thank you very much, and it is a pleasure to be here today.

The major focus of Bill C-15 is the imposition of mandatory minimum sentences for certain types of drug offences.  So long as we maintain the criminalization of drugs, it is clear that punishment must be effective.

Having said that, mandatory minimum sentences do not work to deter criminals who act without foresight or without care for the future.  In my experience and view, drug addicts fall into that category, as do most persons who are charged with and convicted of possession.  By contrast, criminals who commit crime for profit do consider potential penalties, and they can be deterred, as they act with a view to the future and with the intention of profiting from their wrongdoing.  Drug traffickers can fall into that category of criminal.  As a result, where drug traffickers are concerned, mandatory minimum sentences, properly crafted, can be effective.

If we are to have mandatory minimum sentencing, it is critical, in my view, to distinguish between business people and drug addicts.  People who are addicts or have possession issues ought not to fall under the mandatory minimum sentencing.  Bill C-15 is drafted, at least to a degree, in order to meet this distinction between drug users and drug dealers.  We see that from the ability of the courts not to impose mandatory sentences in the event that the individual convicted qualifies for and completes drug treatment programs.  That may well have the effect of removing from the strictures of the legislation drug addicts who sell drugs to pay for their habit.

Similarly, I am glad to see the requirement for a report back to Parliament on the effect of the proposed changes.  That will allow for a revision of the legislation to ensure that it meets the requirements of minimizing crime while using incarceration only where necessary.  It is very important that we have evidence-based punishments.

Some issue may be taken with the distinctions drawn by the legislation.  The difference between 200 and 201 marijuana plants, for example, is purely arbitrary.  That having been said, a line must be drawn somewhere and, wherever the line is drawn, there will be element of the arbitrary.  The aggravating factors suggested -- committing the offence in prison, being near a school yard, that type of thing -- seem to mirror specific issues or concerns that have been raised recently.  That is also encouraging.

To my mind, the most significant issue, and one issue that must be considered, is whether there will be sufficient resources available to make the proposed legislation a success.  If all the legislation does is increase the number of people incarcerated, it really will succeed in doing very little.

Another factor to consider is the cost to provinces.  As I noted in my brief written remarks, every sentence below two years will be served in a provincial institution.  Similarly, the bulk of the costs of investigation, legal aid and the judiciary will be paid for at the provincial level.  That is important to note because this is a difficult time financially for many of the provinces.  

The legislation requires drug treatment programs.  These are not inexpensive.  Similarly, there must be available funding to ensure that specialized drug courts can continue and be expanded to include the entire country.  Such funding may also be difficult in the current economy.  

We have to recognize also that the new legislation will increase prison populations at both the provincial and federal level, and there must be resources made available so that you can actually have some type of rehabilitation at both levels.

The use of drugs cannot be considered in isolation.  There must also be resources for youth programs, resources for legal aid and resources for more police officers and peace officers.

There are a couple of final points I would like to raise.  First, and I have not dealt with this at all in my written materials, but it did strike me; plea bargaining will be most assuredly impacted by this legislation.  There is the opportunity for federal prosecutors to, for example, change the nature of the charge, not in an improper way but to avoid the strictures of the mandatory minimum sentencing.  In order to deal with this, there may be requirements that there be new guidelines given to federal prosecutors that will impact and limit federal prosecutorial discretion.  This is something that perhaps must be dealt with at the ministerial level, but it is a factor that should be considered.

Finally, an issue that strikes me is that there is an attempt at the moment to deal in a rather piecemeal way with sentencing, and this is problematic.  While I am not supportive of the federal sentencing guidelines in the United States -- in my view, they are grossly excessive -- the concept of having global sentencing guidelines with some discretion in them but which would apply across the board through the criminal justice system might well have the effect of establishing greater consistency, fairness and the ability to look closely at the effective sentencing so that we can have some evidence-based results.  The purpose is to minimize crime, not simply to punish. 

Scott Wheildon, Lawyer, as an individual:    Thank you and good afternoon.  As you are aware, I am a lawyer at Maliiganik Tukisiiniakvik, which is a legal aid clinic in Iqualuit, Nunavut.  I note that one of your newest arrivals in the Senate, Mr. Dennis Patterson, at one time was a founding executive director at Maliiganik Tukisiiniakvik.  I would urge you to discuss his experiences with him to see what I am about to say and contrast that with what his experience was some years ago.

As stated, Bill C-15 is put forward in order to crack down on crime and to ensure the safety and security of our neighbourhoods and communities.  I do not believe that Bill C-15 will achieve its stated objectives in Nunavut but will rather prove extremely costly and have an adverse impact on Nunavut's remote communities, correctional and judicial systems.  It is my position that the current sections of the CDSA are adequate and provide sufficient balance between protecting the public and rehabilitating offenders.  

Bill C-15 will impact significantly on Nunavut's already strained correctional and judicial systems.  Nunavut has the second highest crime rate in Canada, second only behind the Northwest Territories, and charges have been increasing steadily since 1999.  In 2008, there were 3,304 informations sworn and 7,500 charges sworn compared with 1,815 and 3,039 respectively in 2000.  

The conviction rate in Nunavut in 2006-07 was 67 per cent.  In 2003-04, 97 per cent of Nunavut's prisoners were of Aboriginal descent.  In 2008, Nunavut has had double the rate of population per 100,000 of drug offences than the national average.

At present, the Baffin Correctional Centre is the only such centre in Nunavut and has an official capacity of 65 inmates.  Unfortunately, BCC usually has upwards of 90 to 100 inmates at any given time, many of whom are required to sleep on the gymnasium floor due to capacity issues, causing significant security issues inside of the prison along with the demoralizing effect of being put into that situation.  Given the overcrowding at BCC, detained citizens have been held at local RCMP detachments in rudimentary conditions at best.

There are plans to build a new correctional facility in Rankin Inlet that will have the capacity for approximately 46 inmates.  This facility is hoped to be completed in late 2011 but does not deal with the immediate concern, and it is my belief that it is too little too late and will be insufficient to meet Nunavut's needs should Bill C-15 be passed.  The need to build a larger facility will be great, especially considering the bulk of the offenders will be required to serve their sentence in a territorial prison.  

There is only one youth facility in Nunavut that acts as both a secure and open custody facility and, routinely, citizens are shipped to Ontario and the Northwest Territories due to a lack of capacity at BCC.  This has a demoralizing effect on Inuit-speaking or Inuktitut-speaking citizens, unilingual citizens, who are sent to Ontario and have no access to their families or to people of like cultural experiences.

Today, I can say that there are approximately 30 detained citizens from Nunavut in Ontario, serving at either the Ottawa Carleton Detention Centre or at the Maplehurst Correctional Complex.

We have bigger pressing problems in Nunavut.  According to the 2006 Census, Nunavut has a total population of just under 30,000, of which 24,595 are Inuit.  The overall unemployment rate is 15.6 per cent, 20.1 per cent amongst the Aboriginal community.  Alcohol, substance abuse and suicide are major problems in Nunavut, and there is no in-house substance abuse facility in the territory.  Citizens seeking treatment must be shipped out of the territory in order to access adequate facilities.  

Chronic housing shortages, homelessness and poverty persist.  In some instances, families take shifts in order to have access to a bed.  I believe 50 per cent of households require some form of social assistance in Nunavut today.  

There is a 30 per cent vacancy rate in Nunavut for social worker positions in the territory.  There is a lack of health professionals, mental health workers and only one psychiatrist for the entire territory.  At present, there are 14 community corrections officers for Nunavut's 26 communities and, as a result, there are communities that have no supervising corrections officers for citizens on probation.  Citizens are sentenced to probation, and they have no access to a probation officer other than calling to a remote community and speaking to them over the phone.  Due to this, we are setting citizens up for repeated failure in the corrections system.  

There is minimal counselling available in many of the communities, and there is no facility in Nunavut to diagnose FASD.  These are pressing problems and are contributing to the increasing crime rate.  

Bill C-15 will not assist in any way with any of these major issues.  What it will do is increase the prisoner rate in Nunavut and deal with the greater effects in terms of citizens having to stay at RCMP detachments and not being provided rudimentary facilities such as access to showers for prolonged periods of time, access to the telephone in order to speak with counsel on occasion, not being provided with nutritious meals, being held in cells and having to sleep on floors because there are too many people located in these particular cells.  This is the situation on the ground today in Nunavut.

The recent move towards conditional sentences being abolished for certain offences has had an impact.  Now with the passage of eliminating 2-for-1 credit, custody will be increased.  Of course, with Bill C-15 passing, there will be increased citizens detained.

Another major point, and this was touched upon earlier by the professor, is that the elimination of judicial discretion will have a significant impact in Nunavut, specifically as it relates to 718.2(e) of the Criminal Code and the principals enunciated by the Supreme Court of Canada in R. v. Gladue.   

The mandatory minimum sentences will prevent the judge from being able to look at the unique or systemic background factors that have played a part in bringing the particular offender before the courts and the types of sentencing procedures and sanctions that may be appropriate in the circumstances for the offender because of his or her particular Aboriginal heritage.  The difficulty with the mandatory minimum sentences is that they generally punish offenders who would be worthy of a more rehabilitative sentence.  

Limiting the role of a judge in Nunavut on sentencing runs contrary to the vital role judges currently play, along with other community participants when determining an appropriate sentence.

The Nunavut Court of Justice routinely hears from elders and members of the community when determining the appropriate sentence.  Community participation is key in Nunavut to ensure that confidence is maintained in the administration of justice and respect for the rule of law is promoted.  

In Nunavut, the court travels to the remote communities, on average, three times a year, depending on weather.  On average, the court sits approximately two days when in a particular community.  In many instances, a community has reconciled with an offender prior to sentence.  To remove this offender from a community due to a mandatory minimum penalty leads to confusion and a sense of alienation among the Inuit from the justice system.

It is my view that mandatory minimum penalties do not assist Nunavut with its current problems.  The funds that are required to build, monitor and maintain new correctional facilities could have a more positive impact on Nunavut should they be distributed to implement preventive and rehabilitative measures.  The focus in Nunavut must be on rehabilitation and prevention, not incarceration for the sake of incarceration.   

The Chair:  Thank you both very much indeed.  We begin with Senator Nolin.

Senator Nolin:  Mr. Morton, you say in your document that where drug traffickers are concerned, mandatory minimum sentences can, if properly crafted, actually reduce crime.  What does "properly crafted" mean exactly?  Does it mean to deter?

Mr. Morton:  Precisely.

Senator Nolin:  Why are judges not doing that right now?

Mr. Morton:  I think the judges, to a degree, do.  Part of the difficulty is the knowledge of it. 

Senator Nolin:  Do you think that if it is in the law, it will be known?   

Mr. Morton:  If it is in the law and if it is made known to the public directly, yes.  

Senator Nolin:  If the problem is communication, what if, instead of adopting Bill C-15, we told the population the situation and the consequences of doing this?

Mr. Morton:  That could also be quite effective if the public that is likely to be engaging in drug trafficking is aware that there is a material risk of, first, being caught second, being convicted and, third, being sentenced to a period of time.  That could have the same effect.  

That is why I am saying it is so important that if this legislation goes through, there be a report back and not be simply a cursory report – “here is what happened” -- but a report that would show what difference, if any, this has legislation made:  Have we actually deterred crime or not? 

Senator Nolin:  The direct consequence of adopting that is reducing the court's discretion, and I have a problem with that.  We have colleagues who will raise that issue.  Discretion will be transferred to the prosecutors, and we also have a problem with that.

If, at the end, or at the beginning, the problem is proper communication to those who traffic, it is a big price to pay.  Do you not think so? 

Mr. Morton:  The important thing is to figure out what is effective.  Part of the problem that we have at the moment is that it does seem that the punishments we have have not effectively deterred crime or limited crime as much as they might.  This legislation may succeed, and, certainly, in my own experience and practice, I do know that people who commit crimes for profit do consider the chances of being caught and the chances of going to jail.  That is not something you see among drug addicts.  It is not what you see among people who are mentally disturbed, so this legislation can work, but there are other things that can work, too.

Senator Nolin:  There is a section on the bill that refers to production.  My colleague Senator Campbell was referring to that with the previous witness.  The amount of plants contemplated by the bill is so low that whoever is producing more than five cannabis plants, will be caught by the system.  Even if the bill says that it is for the purpose of trafficking, you and I and the committee know that the definition of trafficking is large.

Mr. Morton:  It is very broad.

Senator Nolin:  It is very broad.  To have more than what you need with the intent even to give to your friends is trafficking.

Mr. Morton:  Yes; in fact, I would agree that the bottom of the scale is too low.  Having spoken to a number of people in the justice system, and in my own experience, I would think that 30 plants is a more appropriate basis.

Senator Nolin:  You say thirty. 

Mr. Morton:  That is my sense, whether it is 30 or 50.  Certainly, five is, to my mind, way too low.

Senator Baker:  Senator Nolin just brought up a point that trafficking is defined under section 2, as I recall, of the CDSA, as giving, selling or passing to someone.  So for the actual physical act of passing a drug to someone, you could be found guilty of trafficking.  

 Clause 1 of the bill, paragraph 5(3)(a), the trafficking section, says here that subject to paragraph (a.1), if the subject matter of the offence is a substance included in Schedule I or II, and this bill will bring several drugs into Schedule I, for example, Ecstasy, the common rave drug that kids have.  If someone were found giving, passing or selling a rave pill to someone, they would be found guilty of trafficking under that section, and it would be a Schedule I drug.

Then it says that you are liable for imprisonment for life and to a minimum punishment of imprisonment for a term of one year if -- and there are several ifs.  One of the ifs is the person was convicted of a designated substance offence, or had served a term of imprisonment for a designated substance offence within the previous ten years.  

A designated substance offence is anything other than simple possession.  If you are found passing an Ecstasy pill to someone, that triggers the first section.  If you were found then passing a joint to someone ten years previously and were convicted or put in jail because of it, then you automatically get the minimum term.

Here is the injustice: if that were done in reverse, you would not get the one-year term because the marijuana would be subjected to a certain amount in Schedule VII.  The ludicrous nature of the bill, of someone passing an Ecstasy pill to someone in one of these raves and being caught, and if they had passed a joint to someone ten years ago in the university library, they are now in jail, and the sentence could be for life, or a one-year minimum sentence. 

Does that bring out to you the sometimes ridiculous nature of these minimum sentences?

Mr. Morton:  It certainly raises a significant concern about the mechanics of this particular legislation.  To be candid, senator, I had not considered that particular issue, the order of the offences.  The other point that it makes very clear, and it goes back to something I said in my opening remarks, is the prosecutorial discretion.    There is no question that if faced with someone passing an ecstasy cap at a rave, a not for-profit between two friends, current prosecutorial discretion would almost certainly be used in such a way so as not to trigger any type of trafficking offence. 

However, if plea bargains will be controlled under this new legislation, it might be that the hands of the prosecutor would be tied.  It is very important that the mechanics be thought through carefully.  My thinking is that this bill could work, but it should be focused more at the higher ends.  Perhaps that answers the question, senator.

Senator Baker:  Mr. Wheildon, would you care to comment?

Mr. Wheildon:  I do not agree with mandatory minimums as a matter of principle.  One way to address your concern is to have the designated substance offence that suddenly attracts the mandatory minimums to ensure, if is a schedule 2 offence as established 10 years ago, that it at least meets the hurdle of schedule 7 in terms of the 3 kilos.

Senator Baker:  That does not have to happen because the designated substance offence does not have to meet the hurdle.  There is no condition there. You are suggesting an amendment to make it subject to schedule 7.  That is an excellent idea.

Senator Nolin:  Under bill C-25, which this committee studied, a judge would be able to say that considering everything, including Bill C-15, the following is the reason that he would not do so.   

Senator Watt:  I am from Nunavik, where we still do not have legal aid.  I hope that it will come soon.

This proposed legislation is supposed to focus on the high end.  From a northern perspective, I think that you have made it absolutely clear that this bill will not work to the benefit of people in the North.  You have highlighted the fact that the government should be more focused on rehabilitation and that there are no such adequate facilities in the North.   

Coming back to this point of the high end, do you know whether there are any grow-ops in the North?  In the North, there is a way to access solar energy and wind energy so grow operators would not have to steal hydro. Have you had any such information on how that would work in the North?   

Mr. Wheildon:  I have not come across any marijuana grow operations in the North.  With the persistent chronic housing shortages in the North, it would be rare to find the available space to engage in that type of activity. However, organized crime has been attempting to make inroads into the North.  It is only through two means, I believe, that the drugs get into the North:  Either by plane or by sea.  Those are the only two ways at this time.

Senator Watt:  You do not have any further information.  

Mr. Wheildon:  No, but I will speak to my colleagues and to the judiciary to see if there is any information that I can provide with regard to marijuana grow-ops in the North.

The Chair:  What about the production of other kinds of drugs?

Mr. Wheildon:  I have not come across issues of production.   

Senator Wallace:  Professor Morton, you pointed out that there would be cost implications to Bill C-15 and that the provinces undoubtedly would have to bear some financial responsibility for that. The comment reminded me of a copy of letter that I received this morning.  I would like to read a short excerpt from that letter and then ask if you would care to comment.

The letter was received today from the Honourable Alison Redford, Minister of Justice and Attorney General for the Province of Alberta
. At page 2, Minister Redford says: 

Deterrence
 and denunciation are critical sentencing objectives in addressing such crimes. Mandatory minimum penalties can be an effective means of communicating this message through this sentencing process.  We support increased penalties for these offences and believe that the penalty structure proposed by the bill proposes an appropriately calibrated response to these serious crimes.  Mandatory minimum penalties serve to segregate offenders from society and preclude them from committing offences against society while incarcerated.  Further, the imposition of such sanctions responds to legitimate public concerns about the adequacy of sentences presently imposed in such cases.  Appellate courts have recognized that public confidence in the administration of justice is linked to the ability of the system to impose appropriate and predictable sanctions. 

Mr. Morton:  I would agree with much of that.  Certainly, the public perception of sentences is similar to that expressed by one of the witnesses that they are on the low side.  In my experience, that public perception does not meet the reality of sentencing.  Indeed, I would disagree with the statement in the letter that sentences will be increased.

It is likely that Bill C-15 will not increase sentences generally.  However, it might put certain persons into prison who would not otherwise be there, such as those caught at the low end or on the periphery. In consideration of major producers, my experience in Ontario is that the sentences would be somewhat below what would be imposed normally by the courts.

The importance of this bill, should it be passed, would be more as a teaching tool to the whole of society and a way to tell people who might become involved in the production of drugs that if they do so, sentences will apply.

Senator Wallace:  Would you not agree that in some cases it would increase the sentence that a trafficker would have received if Bill C-15 were not implemented?   

Mr. Morton:  I understand your point.   

Senator Wallace:  It would not necessarily increase the sentence for all traffickers, but would you not agree that it would increase it for some traffickers, possibly a significant number?

Mr. Morton:  Yes, absolutely.

Senator Campbell:  Perhaps Senator Watt is onto something.  I was on the Energy Committee and this idea of solar and wind power for grow-ops might bear some consideration -- not that I am suggesting that it is a good thing.

The Chair:  Could there be solar power in Iqaluit in January?

Senator Campbell:  It is sunny there in January.

I would like to speak to Mr. Wheildon first.  I have done inquests in both Nunavut and Yellowknife.  I am familiar with their facilities because a number of those inquests involved inmates.  That was some 10 years ago.  I am concerned that you are in the same position that you were in 10 years ago with regard to facilities.  I am concerned that the rate of crime in Nunavut has doubled, literally -- again, I was talking apples and oranges -- in nine years, but double the rate for drug offences.  

If you have no resources, either from the point of view of presence, from the point of view of being able to diagnose addictions or mental health, or from the point of view of policing, how can this bill possibly help what is going on in Nunavut? 

Mr. Wheildon:  My position is that this bill does not help that.  This bill seeks to exacerbate the current situation.

Senator Campbell:  Do you not think that 30 plants might be a little low?  I realize that I am from British Columbia, but there is no question that if 10 people got together -- and normally they grow them in six-plant lots, I am told -- that this would simply be for personal use.  You are right; there is an arbitrary figure, and I do not know where that is.

Mr. Morton:  Certainly, the idea of green grow ops is quite striking.  However, let us move on from that and focus on the actual question.

Thirty is arbitrary; there is no question about that.  My experience dealing with grow ops is that if you have a facility where there are 30 plants being grown, it is possible that it is being grown for personal use, but more likely it is not.  More likely it is a satellite.  The last time I saw this, you had an apartment building where there were a number of apartments that had been turned into grow ops.

Senator Campbell:  The five lights that the professor talked about.

Mr. Morton:  Yes.  You could say 30, 40 or 50, but there has to be a number.  At some point there will be a line drawn and someone will fall afoul of it.

Senator Campbell:  You would agree that five is a little on the low side?

Mr. Morton:  Yes.

Senator Campbell:  Mr. Wheildon, if you are depressed now, get ready, because the government is flogging a big dead horse here.  Coming up is serious time for serious crime act; coming up is ending conditional sentences for property and other serious crimes; and coming up is corrections and conditional release act, accelerated parole review.  If you think this bill and Bill C-26 are causing you problems, you are just looking at the very start of it.

Mr. Wheildon:  I heed your warning, senator, and I appreciate the committee providing me the opportunity to explain what is going on in Nunavut.  Simply put, when we lead to over-incarceration, having people being put into inhumane conditions, often, at the RCMP detachments, this leads to erosion in the confidence in the administration of justice and seeks to undo the good work that the Nunavut Court of Justice has been trying to do since its inception in 1999, and before that, the Territorial Court in the 1950s.  We are in a tenuous situation as it stands right now, without resources, and seeking to exacerbate that problem, albeit for laudable objectives, simply does not assist in Nunavut in any way.

Senator Campbell:  I can tell you it is not just Nunavut that is facing this problem.  The provinces are finally starting to wake up to the fact that they cannot live up to what is going on here.  It is all well and good for Mr. Van Loan to say we will build prisons, but in fact that is not helping the provinces, so they find themselves in the much the same position as you.  

As an aside, in the Edmonton
 Remand Centre now, you cannot meet with your son or daughter or mother, or whoever is incarcerated; you have to meet with your family member by video conferencing because they simply do not have the manpower or the resources for a face-to-face meeting.  That is just the start. 

Mr. Wheildon:  Just put yourself in the situation of being a unilingual person who does not understand the justice system before them, who does not understand the process, and who is sitting there in an alien process, being sentenced to custody for an offence that perhaps they do not understand is morally reprehensible, due to mandatory minimums, have systemic factors that have contributed to why they are there, and all of sudden is now shifted to Ontario and is dealing with the worst of the worst in Ontario.

Senator Campbell:  The prison becomes a school. 

Mr. Wheildon:  That is correct.

Senator Joyal:  I just wanted to put on the record the definition of "traffic" in the context of the Controlled Drugs and Substances Act.  Senator Nolin might want to listen when I do this.

You have raised the issue of the meaning of trafficking, and Senator Baker also alluded to it.  I think it is important that we put on the record section 2 of the Controlled Drugs  and Substances Act, which defines what "trafficking" means.   

“traffic” means, in respect of a substance included in any of Schedules I to IV, 

(a) to sell, administer, give, transfer, transport, send or deliver the substance, or 

(b) to sell an authorization to obtain the substance, or 

(c) to offer to do anything mentioned in paragraph (a) or (b) . . . 

To offer to do anything.

The Chair:  Offer to give.  

Senator Joyal:  Yes.

Senator Nolin:  The courts have defined that also, quite extensively.  

Senator Joyal:  The same section of the act defines what "sell" means.  This is important to understand because we are talking about trafficking
.  

"sell" includes offer for sale, expose for sale, have in possession for sale and distribute, whether or not the distribution is made for consideration’  

In other words, the common understanding of trafficking is that I give you this and you give me this, so there is an exchange of value.  However, if you just offer for free, you give, this is not trafficking; this is not trade, in the usual meaning of the terms.  It is important that we understand that in relation to the section 1 of the bill, because it pertains to the very issue of trafficking.  We might cut more than what we intended to there in the context of this legislation.  That is my first point.  

Would you like to comment on this before I move on to my second point? 

Mr. Morton:  You have certainly outlined the fact that trafficking is extremely broad, the meaning of which is perhaps commonly known at this table but perhaps is not known widely to the public.  

Senator Joyal:  We will have to take that into account in evaluating the impact of section 1.  

Mr. Morton, in your testimony, you said that the most significant issue for the success of this legislation is that enough resources be made available.   

Let me remind you of something.  Yesterday, in the Regina
 Leader-Post, Canwest
 News Service reported the following:  

The
 provinces will ask the Harper government this week to help them pay for the federal law-and-order agenda, which they say will put extra strain on their overcrowded jails.  Provincial public safety ministers and justice ministers, who gather Wednesday in Fredericton for their annual meeting, will make the pitch to Public Safety Minister Peter Van Loan.  

The article continues:

Van
 Loan told Canwest News Service he will not be taking his chequebook whether he meets with his provincial counterparts -- and that they can expect to absorb any extra costs themselves, because they will benefit from several new and proposed laws that will put more offenders in prisons and jails.

It seems to me that what you have just said in your presentation is that we need additional resources. 

Mr. Morton:  I did in fact read that very article, and I even blogged on it.  One thing Minister Van Loan suggested was that the provinces would save money because there were going to be, as I understood his comments, more prisoners moved out of the provincial system into the federal system.  I do not have any statistics on that, but I would be surprised if there was an overall cost saving to the provinces.  In fact, I would be astonished if there was.  

There is no question that, absent appropriate resources, whether they come from the federal government or the provinces, this legislation will do nothing more than perhaps warehouse some individuals, and that is a problem.  

Speaking more generally, and turning to a point that was mentioned by Senator Campbell I believe, there have been a large number of criminal justice initiatives recently, and there will be more to come.  They all appear to have the focus of attempting to deter crime and perhaps to separate criminals from society so that they cannot commit more crimes.  Those are laudable efforts.  One of my concerns, however, is that they are being approached in a piecemeal fashion.  

You can do it piecemeal.  You can say that we will focus on drug crimes or violent crimes, for example, but it is important, when dealing with the criminal system, if you want to lower the crime rate and increase protection of society, to look at everything.  While I am not saying that individual pieces of legislation will not have the effect they are intended to, in my view a broader approach must be taken that integrates the federal and provincial governments.  That is a problem I see.  That is not focusing on this legislation but is more of a general comment.

Senator Joyal:  The problem is that we cannot have those figures.  The article goes on:  

Mr. Van Loan said he expects that eliminating accelerated parole would cost the system about $60-million, but he has repeatedly declined to disclose the cost of any other measures, saying they are "cabinet confidences
." 

We are faced with this problem.  We are requested to adopt these bills for good purposes, but when we try to understand the impact of the legislation, especially on the provincial and federal prison systems, and try to measure how much it will exacerbate the situation that already exists, according to the Commissioner of Correctional Service Canada and the ombudsman of the federal prisons, we do not get an accurate understanding or picture of it.  We get no assurance that the provinces will have the capacity to put in place the programs you mentioned for those who are addicted to drugs and repeat their offences when they get out of prison.   

Mr. Morton:  We must recognize that there is a cost to this legislation.  It may be appropriate to spend that money, but the money is coming from somewhere.

Mr. Wheildon:  With regard to Nunavut, I hope Minister Van Loan marks his words considering that Nunavut receives the bulk of its funding from the federal government.  I hope it provides adequate funding for the territory to meet its increasing needs, especially for rehabilitative measures, should this bill be passed.

The Chair:  We are endeavouring to have Mr. Van Loan appear before the committee on our study of this bill.  We were not successful in having him appear on Bill C-25.  We live in hope that this time we will be more successful.

Senator Wallace:  Mr. Morton, you commented on the need for the federal justice department to not look at this type of legislation in isolation since it has obvious implications for the provinces.  We were dealing with Bill C-25 last week and heard that the ministers of justice for each the provinces, the territories and the federal government have been working for a number of years on that type of comprehensive review of these types of amendments.  

I understand that Bill C-15 is one of the bills they have been considering and are well aware of.  When you made that comment were you aware that the provinces and federal government have been engaged in these discussions? 

Mr. Morton:  Yes, indeed.  My concern is not so much the specific legislation.  I am saying that we must look globally if we want to reduce crime globally.

Senator Wallace:  I was addressing your point about implications and about whether the provinces understand the implications.

Mr. Morton:  Yes.

(French follows -- Senator Carignan:  : Ma question ira dans le sens de cette ...) 

(après anglais)

Le sénateur Carignan : Ma question ira dans le sens de cette discussion. Ma question s'adresse particulièrement à Me Wheildon. Vous avez dit que vous étiez, de toute façon, par principe, contre les peines minimales. Vous avez élaboré une multitude de problématiques qui nous touchent particulièrement et pour laquelle on doit être sensible.

Est-ce que vous percevez le projet de loi C-15 comme étant la seule solution unique envisagée par les gouvernements pour régler les problématiques que vous avez soulevées. Est-ce que vous pensez que le gouvernement pense sérieusement que ce projet de loi répondra à toutes les problématiques que vous avez soulevées?  Ou si ce n'est pas comme le ministre de la Justice l'a soulevé ici, un outil parmi tant d'autres, qui sera disponible dans la boîte à outils de la Couronne et de l'État?

(M. Wheildon : I will attempt to address your question) 
(anglais suit)

(Following French) 

Mr. Wheildon:  I will attempt to address your question with my limited understanding of French.  The fact that Bill C-15 is being put forward will not address any of the present concerns in Nunavut.  If the objectives of the legislation are to increase the safety of our neighbourhoods and communities, I believe it will have the adverse effect in Nunavut.

With regard to the major problems that I highlighted earlier in my presentation, I do not believe that Bill C-15 addresses any of those issues.  It only seeks to exacerbate them.  

I do not know if I addressed your question fully as I did not hear the translation.

The Chair:  You can hear the translation if you use your earphone. 

Mr. Morton:  I was late getting to it.  I apologize.

I do not see that the federal government looks at this as being the only tool.  It is one tool among many. 

Senator Milne:  Mr. Wheildon, you spoke of 30 people from Nunavut being incarcerated probably in southern Ontario.

Mr. Wheildon:  Yes, in Ontario.

Senator Milne:  How many of those are youth? 

Mr. Wheildon:  None are youth.  Another problem is that we have one youth facility in Iqaluit which serves both as an open and a secure custody facility. 

Senator Milne:  You said that in your testimony.  

Have you any figures on suicide among young Inuit?  A grave concern of mine is the high rate of suicide among our Inuit population.  Have you any figures that compare the rate of suicide among youth from Nunavut who were previously incarcerated and those who were not?

Rather than answer it right now, if you could get some of that information to us, it would be very interesting.

Mr. Wheildon:  Thank you, I will. 

Senator Baker:  You are both lawyers and probably spend a lot of time in court.  What do you think of the provisions in this bill that will put into the hands of the Crown prosecutor -- I know it says Attorney General's intent but that is the Crown prosecutor -- a determination of what someone's sentence will be?  In other words, in two sections here in this bill, this prosecutor is to decide the sentence. 

Mr. Morton:  That is precisely why more concrete guidelines must be given to the federal prosecutors prosecuting drug crimes, because otherwise you will have enormous ability to pressure people, who might not otherwise be guilty, into taking pleas.

Senator Baker:  Under the existing 255, impaired driving, each province has their own standards.  In Ontario I think you consider five years.  In other provinces, it is 10 years and some others it can go on for 15 years.

Mr. Morton:  If you make concrete things like mandatory sentences, you also have to make concrete things like prosecutorial discretion.  You take away the fluidity.  That may be good or bad, but you cannot take the fluidity away from one and leave the other wide open.

Mr. Wheildon:  I would echo Mr. Morton's comments and state that this will increase to greater litigation.  There will be no incentive for individuals to enter into some form of an early plea.  We will have to go to the wall every time because what is the point in early resolution with mandatory minimum?  There will be increased pressure placed upon the Crown to simply plead to lesser and included offence in many circumstances in order to resolve the file.  Otherwise, there is no incentive to resolve the file, and that will increase the amount of time in court, the amount of time of Charter applications will you see.  Charter applications are prevalent in the context of drug files, and in Nunavut we simply do not have the time.

Senator Watt:  I will try to narrow my question down.  I know you mentioned in your presentation that the second-highest, aside from the NWT, that might have some bearing on the fact for different reasons is that they are easier to catch and easier to prosecute and things of that nature, things we have heard from the witnesses and from the Crown representatives.

Another issue I am concerned with here is that due to the high cost of living in the North you might have experience that that might have bearing also on the high numbers. 

Mr. Wheildon:  Absolutely.  First, with respect to the high crime rate, one of the principles that I believe the committee has heard with regards to a deterrence effect is that it generally is a deterrence effect if you will be detected and you understand the penalties which will occur.  That just simply does not apply in the North.  Crime continues to increase.  People are well aware that in a remote community of 200 people with a couple of RCMP officers it is easy to detect any crime at any point in time.  It does not deter individuals in the North from finding themselves in the criminal justice system.  With regard to the high cost of living, it is clear that many people are living in poverty.  I tried to highlight that people have to engage, in some instances, shifts in order to be able to sleep because there is no capacity inside the home.  It is easy in those circumstances to see that, in order to break the cycle of poverty, someone may find themselves turning to crime.

Senator Joyal:  I have a question for Mr. Wheildon.  You were here when we heard previous witnesses mentioning that minimum sentences prevent the court from using 1718.2(e) that benefits Aboriginal people.  From your past experience, what has been the use of that section of the code in terms of sentencing?  Was it helpful or neutral in terms of its impact?  What would the consequences be of removing that from the North, in your opinion? 

Mr. Wheildon:  It will have a significant impact in removing it from the North.  The Nunavut Court of Justice likes to consider it is a Gladue court.  In many instances we do not even need to pay lip service to 1718.2(e).  It is implied in every reasoning that the court takes, in most instances.  When you go to remote communities, you will have two elders generally sitting beside the justice, and the two elders will know about this particular offender's circumstances and will provide input prior to the judge giving a sentence, and counsel will have highlighted the factors if they are applicable with regard to Gladue, outlining the unique circumstances of the individual.  In many instances, I find my clients are suffering from post-traumatic stress disorder because of the situations they have been put into.  They perhaps have undiagnosed fetal alcohol spectrum disorder or they have substance abuse problems, all of which are enshrined in 1718.2(e).  To take that away from a sentencing judge in the North is to really cut the court off at the knees.

The Chair:  We would all like to go on but those bells are our masters.  Thank you both very much indeed.  Really, it has been extremely interesting.  This has been a very long morning and fascinating for all of us.  I think we asked you both to provide a little extra information, did we not?  We would be grateful if you could you file that with the clerk. 

Mr. Morton:  Yes.  Thank you it has been a pleasure.

Mr. Wheildon:  Thank you, senators and thank you for your interest in the North.

(The committee adjourned.)
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